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BACKGROUND

RAPE: COMMON LAW DEFINITION until 9 MAY 2007

¢ Intentional, unlawful sexual intercourse with a women without her

consent (Burchell)

¢ A male having unlawful and intentional sexual intercourse with a
female without her consent (Snyman)

¢ Sexual intercourse

— Slightest penetration — vagina

RAPE: EXTENDED COMMON LAW DEFINITION:
10 MAY 2007 - 15 DECEMBER 2007

MASIYA v DIRECTOR OF PUBLIC PROSECUTIONS, PRETORIA AND
ANOTHER (CENTRE FOR APPLIED LEGAL STUDIES AND ANOTHER,
AMICI CURIAE) 2007 (2) SACR 435 (CC)

Rape - What constitutes - Common-law definition of - Extended to include
non-consensual anal penetration of woman - Pending Sexual Offences Bill
not thwarting broadening of definition since such extension clearly in public
interest and delay causing injustice for survivors of non-consensual anal
penetration.

Extension of common law definition of rape to include non-consensual
intentional penetration of penis into female anus - Convicting accused of
offence when conduct not constituting particular offence at time of
commission unfair and violating s 35(3)(1) of Constitution - Extended
definition to apply only prospectively.

INDECENT ASSAULT: COMMON LAW
¢ Unlawfully and intentionally assaulting, touching or handling
another in circumstances in which either the act itself or the
intention with which it is committed is indecent (Snyman)
¢ Consists in an assault that by its nature or design is of an
indecent character (Burchell)
- F 1982 (2) SA 580 (T)
- Kock 2003 (2) SACR 5 (SCA) (following Abrahams 1918 CPD
590)




CONSENT

Snyman: Criminal Law (4" ed)

Just as Y’s consent to the act may be signified either expressly or tacitly (by
implication), her refusal to consent may likewise be signified either expressly
or tacitly.

For consent to succeed as a defence, it must have been given consciously
and voluntarily, either expressly or tacitly, by a woman who has the mental
ability to understand what she is consenting to, and the consent must be
based on a true knowledge of the material facts relating to the intercourse.
(447)

Burchell: Principles of Criminal Law (3™ ed)

South African practice ... widened the offence, the essence of which is now
that intercourse should have occurred without consent, whether the lack of
consent was due to force or fear or fraud or incapacity to consent.

On this approach the fact that the woman did not physically resist and
passively submitted to intercourse is not directly relevant, the central question
being whether it was in fact her present and freely made decision there and
then to engage in sexual intercourse.

Consent deprives the penetration of a criminal character. To have this effect
the consent must have been (a) real and (b) have been given before the
penetration occurred. (708)
¢ Factors affecting reality of consent:
¢ Mental defect
¢ Intoxication
¢ Age (under 12)
¢ Lack of opportunity (asleep, unconscious, hypnotized etc)
¢ Lack of physical capacity / fear (duress, threat, violence)
¢ Mistake
¢ Deceit (fraud)

Sv YORK 2002 (1) SACR 111 SCA
Consent — Court required to consider possibility of consent even where accused
denies intercourse.




INTRODUCTION TO THE CRIMINAL LAW

(SEXUAL OFFENCES AND RELATED MATTERS)

AMENDMENT ACT, 2007 (Act 32 of 2007)

OBJECTIVES OF THE ACT

LONG TITLE

The purpose of the Bill is the comprehensive and extensive review and amendment
of all aspects of the laws and the implementation of the laws relating to sexual
offences, and to deal with all legal aspects of or relating to sexual offences in a single
statute. This will be done by:

repealing the common law offence of rape and replacing it with a new
expanded statutory offence of rape, applicable to all forms of sexual
penetration without consent, irrespective of gender;

repealing the common law offence of indecent assault and replacing it with a
new statutory offence of sexual assault, applicable to all forms of sexual
violation without consent;

creating new statutory offences relating to certain compelled acts of
penetration or violation;

creating new statutory offences, for adults, by criminalising the compelling or
causing the witnessing of certain sexual conduct and certain parts of the
human anatomy, the exposure or display of child pornography and the
engaging of sexual services of an adult;

repealing the common law offences of incest, bestiality and a sexual act with
a corpse, as far as such violation is of a sexual nature, and enacting
corresponding new statutory offences;

enacting comprehensive provisions dealing with the creation of certain new,
expanded or amended sexual offences against children and persons who are
mentally disabled, including offences relating to sexual exploitation or
grooming, exposure to or display of pornography and the creation of child
pornography, despite some of the offences being similar to offences created
in respect of adults as the creation of these offences aims to address the
particular vulnerability of children and persons who are mentally disabled in
respect of sexual abuse or exploitation;

eliminating the differentiation drawn between the age of consent for different
consensual sexual acts and providing for special provisions relating to the
prosecution and adjudication of consensual sexual acts between children
older than 12 years but younger than 16 years;

criminalising any attempt, conspiracy or incitement to commit a sexual
offence;




creating a duty to report sexual offences committed with or against children or
persons who are mentally disabled;

providing the South African Police Service with new investigative tools when
investigating sexual offences or other offences involving the HIV status of the
perpetrator;

providing our courts with extra-territorial jurisdiction when hearing matters
relating to sexual offences;

providing certain services to certain victims of sexual offences, inter alia, to
minimise or, as far as possible, eliminate secondary traumatisation, including
affording a victim of certain sexual offences the right to require that the
alleged perpetrator be tested for his or her HIV status and the right to receive
Post Exposure Prophylaxis in certain circumstances;

establishing and regulating a National Register for Sex Offenders;

further regulating procedures, defences and other evidentiary matters in the
prosecution and adjudication of sexual offences;

making provision for the adoption of a national policy framework regulating all
matters in this Act, including the manner in which sexual offences and related
matters must be dealt with uniformly, in a co-ordinated and sensitive manner,
by all Government departments and institutions and the issuing of national
instructions and directives to be followed by the law enforcement agencies,
the national prosecuting authority and health care practitioners to guide the
implementation, enforcement and administration of this Act in order to
achieve the objects of the Act;

making interim provision relating to the trafficking in persons for sexual
purposes and to provide for matters connected therewith.




PREAMBLE

In the PREAMBLE the follow are noted as motivation for the legislation: THAT

the commission of sexual offences in the Republic is of grave concern, as it
has a particularly disadvantageous impact on vulnerable persons, the society
as a whole and the economy;

women and children, being particularly vulnerable, are more likely to become
victims of sexual offences, including participating in adult prostitution and
sexual exploitation of children;

the prevalence of the commission of sexual offences in our society is primarily
a social phenomenon, which is reflective of deep-seated, systemic
dysfunctionality in our society, and that legal mechanisms to address this
social phenomenon are limited and are reactive in nature, but nonetheless
necessary,

the South African common law and statutory law do not deal adequately,
effectively and in a non-discriminatory manner with many aspects relating to
or associated with the commission of sexual offences, and a uniform and co-
ordinated approach to the implementation of and service delivery in terms of
the laws relating to sexual offences is not consistently evident in Government;
and thereby which, in too many instances, fails to provide adequate and
effective protection to the victims of sexual offences thereby exacerbating
their plight through secondary victimisation and traumatisation;

several international legal instruments, including the United Nations
Convention on the Elimination of all Forms of Discrimination Against Women,
1979, and the United Nations Convention on the Rights of the Child, 1989,
place obligations on the Republic towards the combating and, ultimately,
eradicating of abuse and violence against women and children;

the Bill of Rights in the Constitution of the Republic of South Africa, 1996,
enshrines the rights of all people in the Republic of South Africa, including the
right to equality, the right to privacy, the right to dignity, the right to freedom
and security of the person, which incorporates the right to be free from all
forms of violence from either public or private sources, and the rights of
children and other vulnerable persons to have their best interests considered
to be of paramount importance.




OBJECTIVES OF THE ACT
SECTION 2

Section 2:

The objects of this Act are to afford complainants of sexual offences the maximum
and least traumatising protection that the law can provide, to introduce measures
which seek to enable the relevant organs of state to give full effect to the provisions
of this Act and to combat and, ultimately, eradicate the relatively high incidence of
sexual offences committed in the Republic by:

(@)
(b)
(©)

(d)

()

(f)

(9)

enacting all matters relating to sexual offences in a single statute;
criminalising all forms of sexual abuse or exploitation;

repealing certain common law sexual offences and replacing them with new
and, in some instances, expanded or extended statutory sexual offences,
irrespective of gender;

protecting complainants of sexual offences and their families from secondary
victimisation and trauma by establishing a co-operative response between all
government departments involved in implementing an effective, responsive
and_sensitive criminal justice system relating to sexual offences;

promoting the spirit of batho pele (“the People First”) in respect of service
delivery in the criminal justice system dealing with sexual offences by—

® ensuring more effective and efficient investigation and prosecution of
perpetrators of sexual offences by clearly defining existing offences,
and creating new offences;

(i) giving proper recognition to the needs of victims of sexual offences
through timeous, effective and non-discriminatory investigation and
prosecution;

(iii) facilitating a wuniform and co-ordinated approach by relevant
Government departments in dealing with sexual offences;

(iv) entrenching accountability of government officials; and

(V) minimising disparities in the provision of services to victims of sexual
offences;

providing certain services to victims of sexual offences, including affording
victims of sexual offences the right to receive Post Exposure Prophylaxis in
certain circumstances; and

establishing a National Register for Sex Offenders in order to establish a
record of persons who are or have been convicted of sexual offences against
children and persons who are mentally disabled so as to prohibit such
persons from being employed in a manner that places them in a position to
work with or have access to or authority or supervision over or care of
children or persons who are mentally disabled.




CONSTITUTIONAL RIGHTS: CONSTITUTION, 1996

S 9: Equality
(1) Everyone is equal before the law and has the right to equal protection and
benefit of the law.

(2) Equality includes the full and equal enjoyment of all rights and freedoms. To
promote the achievement of equality, legislative and other measures
designed to protect or advance persons, or categories of persons,
disadvantaged y unfair discrimination may be taken.

(3) The state may not unfairly discriminate directly or indirectly against anyone
on one or more grounds, including race, gender, sex, pregnhancy, marital
status, ethnic or social origin, colour, sexual orientation, age, disability,
religion, conscience, belief, culture, language and birth.

(4) No person may unfairly discriminate directly or indirectly against anyone on
one or more grounds in terms of subsection (3). National legislation must be
enacted to prevent or prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair
unless it is established that the discrimination is fair.

S 10: Human Dignity
Everyone has inherent dignity and the right to have their dignity respected
and protected.

S 12: Freedom and security of the person
(1) Everyone has the right to freedom and security of the person, which includes

the right —

(©) to be free from all forms of violence from either public or private
sources

(d) not to be tortured in any way

(e) not to be treated or punished in a cruel, inhuman or degrading way.

(2) Everyone has the right to bodily and psychological integrity, which includes
the right —
(a) to make decisions concerning reproduction;
(b) to security inn and control over their body;

S 14: Privacy
Everyone has the right to privacy

S 28: Children
(1) Every child has the right —
(d) to be protected from maltreatment, neglect, abuse or degradation;
(f) not to be required or permitted to perform work or provide services that —
(i) are inappropriate for a person of that child’s age; or
(ii) place at risk the child’'s well-being, education, physical or mental
health or spiritual, moral or social development;
(2) A child’'s best interests are of paramount importance in every matter concerning
the child.
(3) In this section “child” means a person under the age of 18 years.




Promotion of Equality and Prevention of Unfair
Discrimination Act
Act 4 of 2000

8 Prohibition of unfair discrimination on ground of gender
Subject to section 6, no person may unfairly discriminate against any person on the
ground of gender, including-

€) gender-based violence;

(b) female genital mutilation;
(©) the system of preventing women from inheriting family property;

(d) any practice, including traditional, customary or religious practice,
which impairs the dignity of women and undermines equality between
women and men, including the undermining of the dignity and well-
being of the girl child;

(e) any policy or conduct that unfairly limits access of women to land
rights, finance, and other resources;

) discrimination on the ground of pregnancy;

(9) limiting women's access to social services or benefits, such as health,
education and social security;

(h) the denial of access to opportunities, including access to services or
contractual opportunities for rendering services for consideration, or
failing to take steps to reasonably accommodate the needs of such
persons;

0] systemic inequality of access to opportunities by women as a result of
the sexual division of labour.

CEDAW

The 1993 Declaration on the Elimination of Violence against Women (UN Doc
A/48/49) defines in Article 1 ‘violence against women’ as meaning any act of
gender-based violence that results in, or is likely to result in, physical, sexual or
psychological harm or suffering to women, including threats of such acts, coercion or
arbitrary deprivation of liberty, whether occurring in public or private life.

Article 2 states that violence against women will include for example, physical,
sexual and psychological violence occurring in the family, including battering, sexual
abuse of female children in the household, dowry-related violence, marital rape,
female genital mutilation and other traditional practices harmful to women, non-
spousal violence and violence related to exploitation. It further includes physical,
sexual or psychological violence occurring within the general community, including
rape, sexual abuse, sexual harassment and intimidation at work, in educational
institutions and elsewhere, trafficking in women and forced prostitution. It also refers
to physical, sexual or psychological violence perpetrated or condoned by the state.




PROTOCOL TO THE AFRICAN CHARTER ON
HUMAN AND PEOPLES' RIGHTS ON THE
RIGHTS OF WOMEN IN AFRICA

In Article 1, "Violence against women" is defined as meaning all acts perpetrated
against women which cause or could cause them physical, sexual, psychological,
and economic harm, including the threat to take such acts; or to undertake the
imposition of arbitrary restrictions on or deprivation of fundamental freedoms in
private or public life in peace time and during situations of armed conflicts or of war;

Article 4: The Rights to Life, Integrity and Security of the Person

1. Every woman shall be entitled to respect for her life and the integrity and security
of her person. All forms of exploitation, cruel, inhuman or degrading punishment and
treatment shall be prohibited.

2. States Parties shall take appropriate and effective measures to:

a) enact and enforce laws to prohibit all forms of violence against women
including unwanted or forced sex whether the violence takes place in
private or public;

b) adopt such other legislative, administrative, social and economic
measures as may be necessary to ensure the prevention, punishment
and eradication of all forms of violence against women;

C) identify the causes and consequences of violence against women and
take appropriate measures to prevent and eliminate such violence;
d) actively promote peace education through curricula and social

communication in order to eradicate elements in traditional and
cultural beliefs, practices and stereotypes which legitimise and
exacerbate the persistence and tolerance of violence against women;

e) punish the perpetrators of violence against women and implement
programmes for the rehabilitation of women victims;
f) establish mechanisms and accessible services for effective

information, rehabilitation and reparation for victims of violence
against women;

Q) prevent and condemn trafficking in women, prosecute the perpetrators
of such trafficking and protect those women most at risk;

h) prohibit all medical or scientific experiments on women without their
informed consent;

i) provide adequate budgetary and other resources for the

implementation and monitoring of actions aimed at preventing and
eradicating violence against women;

)] ensure that, in those countries where the death penalty still exists, not
to carry out death sentences on pregnant or nursing women.
K) ensure that women and men enjoy equal rights in terms of access to

refugee status, determination procedures and that women refugees
are accorded the full protection and benefits guaranteed under
international refugee law, including their own identity and other
documents;




SOUTH AFRICAN VICTIMS’ CHARTER of RIGHTS
(Charter in terms of s 234 of Constitution, 1996)

YOUR RIGHTS AS A VICTIM OF CRIME.

In your contact with the criminal justice system the following rights will be upheld:

1.

2,

The right to be treated with fairness and with respect for your dignity and

privacy.

e You have the right to be attended to promptly and courteously, treated with
respect for your dignity and privacy by all members of any given service
provider.

e The police, during the investigations; the prosecutors and court officials during
preparation for and during the trial proceedings, as well as, all other service
providers, must take measures to minimise any inconvenience to you as a
victim by, amongst others, conducting interviews with you in your language and
in private where necessary.

e These measures will prevent the victim from being subjected to secondary
victimisation.

The right to offer information.

You have the right to offer information during the criminal investigation and trial.

The police, prosecutor and correctional service official will take measures to make
sure that any contribution that you wish to make to the investigation, prosecution and
parole hearing is heard and considered when deciding on whether to proceed with
the investigation, or the prosecution or Parole Board hearing.

This right means that you can participate (where necessary and where possible) in
criminal justice proceedings, by attending the bail hearing, the trial, sentencing
proceedings and/or parole board hearing.

It means that you will have the opportunity to make a further statement to the police if
you realise that your first statement is incomplete; you may also make a statement to
the court to bring the impact of the crime to the courts attention.

Furthermore you may make a written application to the Chairperson of the Parole
Board to attend the parole hearing and submit written input.

The right to receive information.

You have the right to receive information and to be informed of your rights and all
relevant services available to you by service providers.

You should be informed of your role in the case and of the approximate duration of
the case. You can request information regarding court dates, witness fees and the
witness protection programmes.

You can also request to be informed of the status of the case, whether or not the
offender has been arrested, charged, granted bail, indicted, convicted, and if
applicable, sentenced.

You have the right not only to be informed of your rights, but also on how to exercise
them.

You can also, as part of the right to receive information, ask for explanations of
anything you do not understand in your own language.

You may request reasons for a decision that has been taken about your case, to
prosecute or not.

You are also entitled to receive documents that the law entitles you to have access
to.

You can request to receive notification of proceedings you can attend. You can also
request the prosecutor to notify your employer of any proceedings, which
necessitates your absence from work.




4,

6.

7.

The right to protection.

¢ You have the right to be free from intimidation, harassment, fear, tampering, bribery,
corruption and abuse.

e If you are a witness you must report such threats to the police or senior state
prosecutor.

e The police will then, if you comply with certain requirements, apply that you be placed
under witness protection.

e If such an application is successful you will be placed in a witness protection
programme.

e  Whilst there you will be protected, as far as possible, from all forms of undue
influence, for example, you will be protected from harassment or intimidation.

e This will ensure your safety as a witness so as not to have your testimony influenced
or to have you withdrawing from testifying as a result of any undue influence.

e This right means that in certain circumstances the court may prohibit the publication
of any information (including your identity) or it may order that the trial be held behind
close doors (in camera). You can request Correctional Services to inform you if the
offender has escaped or has been transferred.

The right to assistance.

e You have the right to request assistance, and have access (when necessary/ and if
applicable) to available social, health and counselling services as well as legal
assistance responsive to your needs.

e The police will assist you by explaining police procedures; informing you of your rights
and making the appropriate referral to other service providers.

e The office manager or head of office at the court will make provision for the services
of an interpreter.

e The prosecutors will ensure that special measures are employed in relation to sexual
offences, domestic violence and child support/maintenance and that cases are heard
in specialized courts, where available.

e All service providers in relation to their respective functions have a duty to take all
reasonable steps to accommodate victims with special needs and treat them in a
sensitive manner.

The right to compensation

e You have the right to compensation for loss or damage to property suffered as a
result of a crime being committed against you.

e You can on the date of sentencing of the accused request the prosecutor to apply to
court for a compensation order in terms of Section 297 and 300 of the Criminal
Procedure Act No. 51 of 1977. “Compensation” refers to an amount of money that a
criminal court awards the victim who has suffered loss or damage to property,
including money as a result of a criminal act or omission by the person convicted for
committing the crime.

e The prosecutor will inform you of the compensation order but the clerk of the court will
be responsible for its enforcement, and also that you can institute a civil action
against the accused where the criminal court does not grant a compensation order as
well as where the damages are not easily quantifiable in financial terms like in the
case of psychological damages or pain and suffering.

The right to restitution.

e You have the right to restitution with respect to property that you have been
unlawfully dispossessed of. “Restitution” refers to where the court, after a conviction,
orders the offender to give back to you the goods that he/she is found guilty of having
unlawfully taken from you in order to restore the you to the position that you were in
prior to the offence.

e The prosecutor will inform the you what restitution involves and the clerk of the court
will assist you in enforcing this right.




Cases

Carmichele v Minister of Safety and Security (Centre for Applied Legal
Studies intervening) 2002 (1) SACR 79 (CC) para 45:

‘Sexual violence and the threat of sexual violence goes to the core of women’s
subordination in society. It is the single greatest threat to the self-determination of
South African women.’




OVERVIEW OF THE ACT

CHAPTER 1
DEFINITIONS AND OBJECTS
S 1. Definitions and interpretation of Act

S 2. Objects
CHAPTER 2
SEXUAL OFFENCES
Part 1: Rape and compelled rape
S 3. Rape

S 4. Compelled rape

Part 2: Sexual assault, compelled sexual assault and compelled self-sexual
assault
S 5. Sexual assault

S 6. Compelled sexual assault

S 7. Compelled self-sexual assault

Part 3: Persons 18 years older: Compelling or causing persons 18 years or

older to witness sexual offences, sexual acts or self-masturbation, exposure or

display of or causing exposure or display of genital organs, anus or female

breasts (“flashing”), child pornography to persons 18 years or older or

engaging sexual services of persons 18 years or older

S 8. Compelling or causing persons 18 years or older to witness sexual offences,
sexual acts or self-masturbation

S 9. Exposure or display of or causing exposure or display of genital organs, anus
or female breasts to persons 18 years or older (“flashing”)

S 10. Exposure or display of or causing exposure or display of child pornography to
persons 18 years or older

S 11. Engaging sexual services of persons18 years or older

Part 4: Incest, bestiality and sexual acts with corpse
S 12. Incest
S 13. Bestiality

S 14. Sexual act with corpse

CHAPTER 3
SEXUAL OFFENCES AGAINST CHILDREN

Part 1: Consensual sexual acts with certain children
S 15. Acts of consensual sexual penetration with certain children (statutory rape)

S 16. Acts of consensual sexual violation with certain children (statutory sexual
assault)




Part 2: Sexual exploitation and sexual grooming of children, exposure or
display of or causing exposure or display of pornography to children and
using children for pornographic purposes or benefiting from child
pornography

S 17. Sexual exploitation of children
S 18. Sexual grooming of children

S 19. Exposure or display of or causing exposure or display of pornography to
children

S 20. Using children for or benefiting from child pornography

Part 3: Compelling or causing children to witness sexual offences, sexual acts
or self-masturbation and exposure or display of or causing exposure or display
of genital organs, anus or female breasts ("flashing") to children

S 21. Compelling or causing children to witness sexual offences, sexual acts or
self-masturbation

S 22. Exposure or display of or causing of exposure or display of genital organs,
anus or female breasts to children (“flashing”)

CHAPTER 4
SEXUAL OFFENCES AGAINST PERSONS WHO ARE MENTALLY DISABLED

Sexual exploitation and sexual grooming of, exposure or display of or causing
exposure or display of pornography or harmful material to persons who are
mentally disabled and using persons who are mentally disabled for
pornographic purposes or benefiting there from

S 23. Sexual exploitation of persons who are mentally disabled
S 24. Sexual grooming of persons who are mentally disabled

S 25. Exposure or display of or causing exposure or display of pornography or
harmful_material to persons who are mentally disabled

S 26. Using persons who are mentally disabled for pornographic purposes or
benefiting there from

CHAPTER 5
SERVICES FOR VICTIMS OF SEXUAL OFFENCES AND COMPULSORY HIV
TESTING OF ALLEGED SEX OFFENDERS

Part 1: Definitions and services for victims of sexual offences
S 27. Definitions

S 28. Services for victims relating to Post Exposure Prophylaxis and compulsory
HIV testing of alleged sex offenders

S 29. Designation of public health establishments for purposes of providing Post
Exposure Prophylaxis and carrying out compulsory HIV testing




Part 2: Application for compulsory HIV testing of alleged sex offender by

victim

S 30. Application by victim or interested person for HIV testing of alleged sex
offender

S 31. Consideration of application by magistrate and issuing of order

Part 3: Application for compulsory HIV testing of alleged sex offender by

police official

S 32. Application by police official for HIV testing of alleged sex offender

Part 4: Execution of orders for compulsory HIV testing and results of HIV tests
S 33. Execution of order and issuing of warrant of arrest

S 34. Use of results of HIV tests

Part 5: Miscellaneous
S 35. Register of applications and orders

S 36. Confidentiality of outcome of application
S 37. Confidentiality of HIV test results obtained
S 38. Offences and penalties

S 39. Regulations

CHAPTER 6
NATIONAL REGISTER FOR SEX OFFENDERS

S 40. Definitions
S 41. Prohibition on certain types of employment by certain persons who have
committed sexual offences against children and persons who are mentally

disabled

S 42. Establishment of National Register for Sex Offenders and designation of
Registrar of Register

S 43. Objects of Register

S 44. Persons entitled to apply for certificate

S 45. Obligations of employers in respect of employees
S 46. Obligations of employees

S 47. Obligations in respect of license applications

S 48. Obligations in respect of applications for fostering, kinship care-giving,
temporary safe care-giving, adoption of children or curatorship

S 49. Contents of Register

S 50. Persons whose names must be included in Register and related matters




S 51. Removal of particulars from Register
S 52. Confidentiality and disclosure of information

S 53. Regulations pertaining to Register

CHAPTER 7
GENERAL PROVISIONS

Part 1: Miscellaneous offences: Obligation to report commission of sexual

offences against children or persons who are mentally disabled and attempt,

conspiracy, incitement or inducing another person to commit sexual offence

S 54. Obligation to report commission of sexual offence against children or persons
who are mentally disabled

S 55. Attempt, conspiracy, incitement or inducing another person to commit sexual
offence

Part 2: Defences, inability of children under 12 years and persons who are
mentally disabled to consent to sexual acts, other evidentiary matters and
extra-territorial jurisdiction

S 56. Defences

S 57. [Inability of children under 12 years and persons who are mentally disabled to
consent to sexual acts

S 58. Evidence of previous consistent statements
S 59. Evidence of delay in reporting

S 60. Court may not treat evidence of complainant with caution on account of
nature of offence

S 61. Extra-territorial jurisdiction

Part 3: National policy framework

S 62. National policy framework

S 63. Establishment of Inter-sectoral Committee

S 64. Meetings of Committee
S 65. Responsibilities, functions and duties of Committee

Part 4: National instructions and directives, regulations and repeal and
amendment of laws
S 66. National instructions and directives

S 67. Regulations

S 68. Repeal and amendment of laws




Part 5: Transitional provisions
S 69. Transitional provisions

Part 6: Transitional provisions relating to trafficking in persons for sexual
purposes
S 70. Application and interpretation

S 71. Trafficking in persons for sexual purposes

S 72. Short title and commencement

Schedule
Laws amended or repealed by section 68




JURISDICTION

S 61: EXTRA-TERRITORIAL JURISDICTION

S 61(1): Even if the act alleged to constitute a sexual offence or other offence under
this Act occurred outside the Republic, a court of the Republic, whether or not the act
constitutes an offence at the place of its commission, has, subject to subsections (4)
and (5), jurisdiction in respect of that offence if the person to be charged—

€)) is a citizen of the Republic;
(b) is ordinarily resident in the Republic;

(c) was arrested in the territory of the Republic, or in its territorial waters or on
board a ship or aircraft registered or required to be registered in the Republic
at the time the offence was committed,;

(d) is a company, incorporated or registered as such under any law, in the
Republic; or

(e) any body of persons, corporate or unincorporated, in the Republic.

S 61(2): Subject to subsections (4) and (5), any act alleged to constitute a sexual
offence or other offence under this Act and which is committed outside the
Republic by a person, other than a person contemplated in subsection (1), is,
whether or not the act constitutes an offence at the place of its commission, deemed
to have been committed in the Repubilic if that—

€)) act was committed against a person referred to in paragraphs (a) or (b) of
subsection (1);

(b) person is found in the Republic; and

(c) person is, for any reason, not extradited by the Republic or if there is no
application to extradite that person.

S 61(3): Any offence committed in a country outside the Republic as
contemplated in subsection (1) or (2), is, for purposes of determining the jurisdiction
of a court to try the offence, deemed to have been committed—

€)) at the place where the complainant is ordinarily resident; or

(b) at the accused person’s principal place of business.

S 61(4): No prosecution may be instituted against a person in terms of this section
with respect to conduct which formed the basis of an offence under this Act in
respect of which such person has already been convicted or acquitted by a court of

another jurisdiction.

S 61(5): The institution of a prosecution in terms of this section must be
authorised in writing by the National Director of Public Prosecutions.




DEFINITIONS S 1:

"sexual offence” means any offence in terms of Chapters 2, 3 and 4 and sections
55 and 71(1), (2) and (6) of this Act;

"Director of Public Prosecutions” means a Director of Public Prosecutions
contemplated in section 179(1)(b) of the Constitution of the Republic of South Africa,
1996, and appointed in terms of section 13 of the National Prosecuting Authority Act,
1998 (Act No. 32 of 1998), acting in accordance with any directives issued under this
Act by the National Director of Public Prosecutions, where applicable, or in
accordance with any other prosecution policy or policy directives contemplated in
section 21 of the National Prosecuting Authority Act, 1998

JURISDICTION: GENERAL

AMENDMENT OF SECTION 89 OF THE MAGISTRATES’ COURTS ACT 32 OF 1944:
Section 89(1): The court, other than the court of a regional division, shall have
jurisdiction over all offences, except treason, murder, rape and compelled rape as
contemplated in sections 3 and 4 of the Criminal Law (Sexual Offences and Related
Matters) Amendment Act, 2007, respectively.”.

ASSESSORS: (s 93ter(2): NOT IN OPERATION YET)
“Schedule 2

Offences in respect of which judicial officers must be assisted by two
assessors in terms of section 93ter (2): (NOTE: not in operation)

1. Murder.

2. Rape or compelled rape as contemplated in sections 3 or 4 of the
Criminal Law (Sexual Offences and Related Matters) Amendment Act,
2007, respectively.

3. Robbery, where serious bodily harm has been inflicted on the victim.

4. Assault, where serious bodily harm has been inflicted on the victim.




PRESCRIPTION

AMENDMENT TO CRIMINAL PROCEDURE ACT 51 OF 1977

The substitution for section 18 of the following section:

“Prescription of right to institute prosecution

18. The right to institute a prosecution for any offence, other than the

offences of—

@ murder;

(b) treason committed when the Republic is in a state of war;

(©) robbery, if aggravating circumstances were present;

(d) kidnapping;

(e) child-stealing;

) rape or compelled rape as contemplated in sections 3 or 4 of the
Criminal Law (Sexual Offences and Related Matters) Amendment Act,
2007, respectively;

(@) the crime of genocide, crimes against humanity and war crimes, as
contemplated in section 4 of the Implementation of the Rome Statute
of the International Criminal Court Act, 2002, or

(h) trafficking in persons for sexual purposes by a person as contemplated
in section 71(1) or (2) of the Criminal Law (Sexual Offences and
Related Matters) Amendment Act, 2007; or

0] Using a child or person who is mentally disabled for pornographic

purposes as contemplated in sections 20(1) and 26(1) of the Criminal
Law (Sexual Offences and Related Matters) Amendment Act, 2007,

shall, unless some other period is expressly provided for by law, lapse after
the expiration of a period of 20 years from the time when the offence was
committed.”.




REPEAL AND AMENDMENT OF LAWS

S 68: REPEAL AND AMENDMENT OF LAWS
S 68(1): The common law relating to the—

@) irrebuttable presumption that a female person under the age of 12
years is incapable of consenting to sexual intercourse; and

(b) crimes of rape, indecent assault, incest, bestiality and violation of a
corpse, insofar as it relates to the commission of a sexual act with a
corpse,

is hereby repealed.
NOTE: The repealed common law presumption in s 68(1)(a) is replaced with s 57:

Inability of children under 12 years and persons who are mentally disabled to
consent to sexual acts

57. (1) Notwithstanding anything to the contrary in any law contained, a male or
female person under the age of 12 years is incapable of consenting to a sexual act.

(2) Notwithstanding anything to the contrary in any law contained, a person who is
mentally disabled is incapable of consenting to a sexual act.

NOTE: The repealed common law crimes in s 68(1)(b) had been replaced with
statutory crimes in the Act. s 3 (rape), s 5 (sexual assault), s 12 (incest), s 13
(bestiality), s 14 (sexual act with corpse).




S 68(2): The laws specified in the Schedule are repealed or amended to the extent
indicated in the third column of that Schedule.

Act 23 of 1957
Sexual Offences Act

Extent of repeal or amendment

1. The amendment of section 1 by the insertion after the definition of “court” of
the following definition: " “female” means a female person 18 years or older;’.
2. The substitution of subsection (1) of section 12A for the following
subsection: “(1) Any person who, with intent or while he reasonably ought to
have foreseen the possibility that any person, who is 18 years or older, may
have unlawful carnal intercourse, or commit an act of indecency, with any other
person for reward, performs for reward any act which is calculated to enable
such other person to communicate with any such person, who is 18 years or
older, shall be guilty of an offence.”.

3. The amendment of section 19 by the substitution for the following section:
“19. (1) Any person who[— (a)] entices, solicits, or importunes in any public
place for immoral purposes|; or (b)wilfully and openly exhibits himself or
herself in an indecent dress or manner at any door or window or within
view of any public street or place or in any place to which the public have
access], shall be guilty of an offence. (2) Any person 18 years or older who
wilfully and openly exhibits himself or herself in an indecent dress or manner at
any door or window or within view of any public street or place or in any place
to which the public have access, shall be guilty of an offence.”.

4. The amendment of section 20 by the— (a) substitution for subsection (1) of
the following subsection: “(1) Any person who— (a) knowingly lives wholly
or in part on the earnings of prostitution; or [(aA) has unlawful carnal
intercourse, or commits an act of indecency, with any other person for
reward; or (b)in public commits any act of indecency with another
person; or] (c) in public or in private in any way assists in bringing about, or
receives any consideration for, the commission by any person of any act of
indecency with another person, shall be guilty of an offence.”; and (b) insertion
after subsection (1) of the following subsection: “(1A) Any person 18
years or older who— (&) has unlawful carnal intercourse, or commits an act of
indecency, with any other person for reward; or (b) in public commits any act
of indecency with another person, shall be guilty of an offence.”.

5. The substitution for section 22 of the following section: “22. Penalties Any
person who is convicted of an offence under the provisions of this Act for which
no special penalty is prescribed, shall be liable— (a) in the case of an offence
referred to in section 2 or 20(1)(a) or [(2A)] (1A)(a), to imprisonment for a
period not exceeding three years with or without a fine not exceeding R6 000
in addition to such imprisonment; [(b)in the case of an offence referred to in
section 9(1), to imprisonment for a period not exceeding five years, or, if
the child concerned is a boy under the age of 14 years or a girl under the
age of 12 years, for life;] (c) ...... (d) in the case of an offence referred to in
section [11,] 12A [or 18], with a fine, or imprisonment for a period not
exceeding five years; (e) in the case of an offence referred to in section 10 or
12(1) [or 13(1)], to imprisonment for a period not exceeding seven years; (f) in
the case of an offence referred to in section [14(1), 14(3), 15 or] 17, to
imprisonment for a period not exceeding six years with or without a fine not
exceeding R12 000 in addition to such imprisonment; (g) in the case of an
offence referred to in section [18A, 19, 20(1)(b) or (c), or 20A(1),] 19 or
20(1)(c) or (1A)(b) to a fine not exceeding R4 000 or to imprisonment for a
period not exceeding two years or to both such fine and such imprisonment.”.
7. The repeal of sections 9, 11, 12(2) 13, 14, 15, 18, 18A and 20A.




TRANSITIONAL PROVISONS

S 69: TRANSITIONAL PROVISIONS

S 69(1): All criminal proceedings relating to the common law crimes referred to in
section 68(1)(b) which were instituted prior to the commencement of this Act and
which are not concluded before the commencement of this Act must be continued
and concluded in all respects as if this Act had not been passed.

S 69(2): An investigation or prosecution or other legal proceedings in respect of
conduct which would have constituted one of the common law crimes referred to in
section 68(1)(b) which was initiated before the commencement of this Act may be
concluded, instituted and continued as if this Act had not been passed.

S 69(3): Despite the repeal or amendment of any provision of any law by this Act,
such provision, for purposes of the disposal of any investigation, prosecution or any
criminal or legal proceedings contemplated in subsection (1) or (2), remains in force
as if such provision had not been repealed or amended.

NOTE:
See Constitution: s 35(3)(l)

35(3) (1) not to be convicted for an act or omission that was not an offence under
either national or international law at the time it was committed or omitted.

Burchell (3" ed 105): There is a presumption against retrospectivity, which can only
be rebutted by express wording or necessary intendment.

Snyman (4™ ed 45): “The principle of legality entails that no-one can be found guilty
of a crime unless at the moment it took place, his conduct was already recognised by
law as a crime. It follows that the creation of a crime with retrospective effect (that is
the ex post facto creation of crimes) is in conflict with the principle of legality. This
application of the principle of legality is known as the ius praevium rule.

The ius praevium rule is incorporated in section 35(3)(l) of the Constitution, which
provides that every accused has a right to a fair trial, which includes the right not to
be convicted for an act or omission that was not an offence under either national or
international law at the time it was committed or omitted. This means that any
provisions by any legislative body which creates a crime with retrospective effect is
null and void.”

AMENDMENT TO SEXUAL OFFENCES ACT 23 OF 1957:
The repeal of sections 9, 11, 13, 14, 15, 18, 18A and 20A: sections however still
applicable to offences committed until 15 December 2007.




BAIL

Criminal Procedure
Act 51 of 1977:
Applicable
amendments:
Schedules 5,6 & 1

Schedule 5 (Sections 58 and 60 (11) and (11A) and Schedule 6)
Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual
Offences and Related Matters) Amendment Act, 2007, respectively, in circumstances other
than those referred to in Schedule 6.

Any trafficking related offence by a commercial carrier as contemplated in section 71(6) of
the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007.

Sexual assault, compelled sexual assault or compelled self-sexual assault as contemplated
in section 5, 6 or 7 of the Criminal Law (Sexual Offences and Related Matters)
Amendment Act, 2007, respectively on a child under the age of 16 years.

An offence referred to in Schedule 1— (a) and the accused has previously been convicted of
an offence referred to in Schedule 1; or (b) which was allegedly committed whilst he or she
was released on bail in respect of an offence referred to in Schedule 1.

“Schedule 6 (Sections 50 (6), 58 and 60 (11) and (11A))
Murder, when-
(a) it was planned or premeditated;
(b) the victim was— (i) a law enforcement officer performing his or her functions as such,
whether on duty or not, or a law enforcement officer who was killed by virtue of his or her
holding such a position; or (ii) a person who has given or was likely to give material
evidence with reference to any offence referred to in Schedule 1;
(c) the death of the victim was caused by the accused in committing or attempting to commit
or after having committed or having attempted to commit one of the following offences:
(i) Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual
Offences and Related Matters) Amendment Act, 2007, respectively: or
(ii)robbery with aggravating circumstances; or
(d) the offence was committed by a person, group of persons or syndicate acting in the
execution or furtherance of a common purpose or conspiracy.
Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual
Offences and Related Matters) Amendment Act, 2007, respectively—
(a) when committed—
(i) in circumstances where the victim was raped more than once, whether by the accused or
by any co-perpetrator or accomplice;
(ii) by more than one person, where such persons acted in the execution or furtherance of a
COMMON pUrpose or Conspiracy;
(iii) by a person who is charged with having committed two or more offences of rape; or
(iv) by a person, knowing that he has the acquired immune deficiency syndrome or the
human immunodeficiency virus;
(b) where the victim—
(i) is a person under the age of 16 years;
(ii) is a physically disabled person who, due to his or her physical disability, is rendered
particularly vulnerable; or
(iii) is a person who is mentally disabled as contemplated in section 1 of the Criminal Law
(Sexual Offences and Related Matters) Amendment Act, 2007;
(c) involving the infliction of grievous bodily harm.

Trafficking in persons for sexual purposes by a person as contemplated in section 71(1) or

(2) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007.
Schedule 7 (Section 59A)

Bestiality as contemplated in section 13 of the Criminal Law (Sexual Offences and

Related Matters) Amendment Act, 2007,




OFFENCES CREATED IN THE ACT
CHAPTER 2: SEXUAL OFFENCES

PART 1: RAPE AND COMPELLED RAPE
S 3. RAPE

Any person (“A”) who unlawfully and intentionally commits an act of

sexual penetration with a complainant (“B”’), without the_ consent of B, is

guilty of the offence of rape.

DEFINITIONS: S 1
“complainant” means the alleged victim of a sexual offence;

"genital organs” includes the whole or part of the male and female genital organs,
and further includes surgically constructed or reconstructed genital organs;

"sexual act" means an act of sexual penetration or an act of sexual violation;

"sexual penetration" includes any act which causes penetration to any extent
whatsoever by—

(a) the genital organs of one person into or beyond the genital organs,
anus, or mouth of another person;

(b) any other part of the body of one person or, any object, including any
part of the body of an animal, into or beyond the genital organs or
anus of another person; or

(c) the genital organs of an animal, into or beyond the mouth of another
person,

and "sexually penetrates" has a corresponding meaning;

‘sexual violation’ does not include an act of sexual penetration, and "sexually
violates™ has a corresponding meaning;




S 1(2): For the purposes of sections 3, 4, 5(1), 6, 7, 8(1), 8(2), 8(3), 9, 10, 12, 17(1),
17(2), 17(3)(a), 19, 20(1), 21(1), 21(2), 21(3) and 22, “consent” means voluntary or
uncoerced agreement.

S 1(3): Circumstances in subsection (2) in respect of which a person (“B”) (the
complainant) does not voluntarily or without coercion agree to an act of sexual
penetration, as contemplated in sections 3, and 4, or an act of sexual violation as
contemplated in sections 5(1), 6, and 7 or any other act as contemplated in sections
8(1), 8(2), 8(3), 9, 10, 12, 17(1), 17(2), 17(3)(a), 19, 20(1), 21(1), 21(2), 21(3) and 22
include, but are not limited to, the following:

€)) Where B (the complainant) submits or is subjected to such a sexual act as a

result of—

0] the use of force or intimidation by A (the accused person) against B,
C (a third person) or D (another person) or against the property of B,
CorD;or

(i) a threat of harm by A against B, C or D or against the property of
B, C or D;

(b) where there is an abuse of power or authority by A to the extent that B is
inhibited from indicating his or her unwillingness or resistance to the sexual
act, or unwillingness to participate in such a sexual act;

(c) where the sexual act is committed under false pretences or by fraudulent
means, including where B is led to believe by A that—
0] B is committing such a sexual act with a particular person who is in
fact a different person; or

(i) such a sexual act is something other than that act; or

(d) where B is incapable in law of appreciating the nature of the sexual act,
including where B is, at the time of the commission of such sexual act—

0] asleep;
(ii) unconscious;
(iii) in an altered state of consciousness, including under the influence of

any medicine, drug, alcohol or other substance, to the extent that B's
consciousness or judgement is adversely affected,;

(iv) a child below the age of 12 years; or

(v) a person who is mentally disabled.




S 56: DEFENCES

S 56(1): Whenever an accused person is charged with an offence under section 3, 4,
5,6 and 7 it is not a valid defence for that accused person to contend that a marital
or other relationship exists or existed between him or her and the complainant.

S 57: INABILITY OF CHILDREN UNDER 12 YEARS AND PERSONS WHO ARE MENTALLY
DISABLED TO CONSENT TO SEXUAL ACTS

S 57(a) Notwithstanding anything to the contrary in any law contained, a male or
female person under the age of 12 years is incapable of consenting to a sexual
act.

S 57(b) Notwithstanding anything to the contrary in any law contained, a person
who is mentally disabled is incapable of consenting to a sexual act.

DEFINITION S 1:

"person who is mentally disabled" means a person affected by any mental
disability, including any disorder or disability of the mind, to the extent that he
or she, at the time of the alleged commission of the offence in question,
was—

@) unable to appreciate the nature and reasonably foreseeable
consequences of a sexual act;

(b) able to appreciate the nature and reasonably foreseeable
consequences of such an act, but unable to act in accordance with
that appreciation;

(c) unable to resist the commission of any such act; or

(d) unable to communicate his or her unwillingness to participate in any
such act;




Competent verdicts: Criminal Procedure Act 51 of 1977

S 261: Rape, compelled rape, sexual assault, compelled sexual assault and

compelled self-sexual assault

261(1) If the evidence on a charge of rape or compelled rape, as contemplated in
sections 3 or 4 of the Criminal Law (Sexual Offences and Related Matters)
Amendment Act, 2007, respectively, or any attempt to commit any of those
offences, does not prove any such offence or an attempt to commit any such
offence, but the offence of—

(a)
(b)
(©
(d)

(e)

()
(9

(h)

assault with intent to do grievous bodily harm;

common assault;

sexual assault as contemplated in section 5 of the Criminal Law
(Sexual Offences and Related Matters) Amendment Act, 2007;
compelled sexual assault as contemplated in section 6 of the Criminal
Law (Sexual Offences and Related Matters) Amendment Act, 2007,
compelled self-sexual assault as contemplated in section 7 of the
Criminal Law (Sexual Offences and Related Matters) Amendment Act,
2007;

incest as contemplated in section 12 of the Criminal Law (Sexual
Offences and Related Matters) Amendment Act, 2007;

having committed an act of consensual sexual penetration with a child
as contemplated in section 15 of the Criminal Law (Sexual Offences
and Related Matters) Amendment Act, 2007; or

having committed an act of consensual sexual violation with a child as
contemplated in section 16 of the Criminal Law (Sexual Offences and
Related Matters) Amendment Act, 2007,

the accused may be found guilty of the offence so proved.




SENTENCE:

Criminal Law Amendment Act, Act 105 of 1997:
Section 51

Schedule 2: Part 1 and 111

Other Orders:
1) S 103 Fire Arms Control Act, Act 60 of 2000 (unfit to possess a fire
arm)

2) S 50(2)(a) Criminal Law (Sexual Offences and Related Matters)
Amendment Act, 32 of 2007
- order that the particulars of the person be included in the National
Register:
» Form 5 to be completed by court (Form 6 by Clerk of
Court)
> Explain provisions of Act regarding Register, in particular
section 45
- applicable when offence was committed against a child (under 18) or
a person who is mentally disabled (as defined in s 1 of Act)

S 56: DEFENCES
S 56 (7): If a person is convicted of any offence under this Act, the court that
imposes the sentence shall consider as an aggravating factor the fact that the
person—
€) committed the offence with intent to gain financially, or receive any
favour, benefit, reward, compensation or any other advantage; or
(b) gained financially, or received any favour, benefit, reward,
compensation or any other advantage, from the commission of such
offence.

EXTRACTS: CRIMINAL LAW AMENDMENT ACT 105 OF 1997

[ASSENTED TO 27 NOVEMBER 1997] [DATE OF COMMENCEMENT: 13 NOVEMBER 1998]

51 Discretionary minimum sentences for certain serious offences
(1) Notwithstanding any other law, but subject to subsections (3) and (6), a regional
court or a High Court shall sentence a person it has convicted of an offence referred
to in Part | of Schedule 2 to imprisonment for life.

(2) Notwithstanding any other law but subject to subsections (3) and (6), a regional
court or a High Court shall sentence a person who has been convicted of an offence
referred to in-
@) Part Il of Schedule 2, in the case of-
0] a first offender, to imprisonment for a period not less than
15 years;
(i) a second offender of any such offence, to imprisonment
for a period not less than 20 years; and
(i) a third or subsequent offender of any such offence, to
imprisonment for a period not less than 25 years;

(b) Part lll of Schedule 2, in the case of-
0] a first offender, to imprisonment for a period not less than
10 years;




(i) a second offender of any such offence, to imprisonment
for a period not less than 15 years; and

(iii) a third or subsequent offender of any such offence, to
imprisonment for a period not less than 20 years; and

(c) Part IV of Schedule 2, in the case of-
0] a first offender, to imprisonment for a period not less than
5 years;
(i) a second offender of any such offence, to imprisonment
for a period not less than 7 years; and
(iii) a third or subsequent offender of any such offence, to
imprisonment for a period not less than 10 years:

Provided that the maximum term of imprisonment that a regional court may impose in
terms of this subsection shall not exceed the minimum term of imprisonment that it
must impose in terms of this subsection by more than five years.

(3) (a) If any court referred to in subsection (1) or (2) is satisfied that substantial and
compelling circumstances exist which justify the imposition of a lesser sentence
than the sentence prescribed in those subsections, it shall enter those circumstances
on the record of the proceedings and must thereupon impose such lesser sentence:
Provided that if a regional court imposes such a lesser sentence in respect of an
offence referred to Part 1 of Schedule 2, it shall have jurisdiction to impose a term of
imprisonment for a period not exceeding 30 years.

(aA) When imposing a sentence in respect of the offence of rape the following shall
not constitute substantial and compelling circumstances justifying the imposition
of a lesser sentence:

(i) The complainant's previous sexual history;

(i) an apparent lack of physical injury to the complainant;

(iii) an accused person's cultural or religious beliefs about rape; or

(iv)  any relationship between the accused person and the

complainant prior to the offence being committed.

@ ...
[Sub-s. (4) omitted by s. 1 of Act 38 of 2007.]

(5) (@) Subject to paragraph (b), the operation of a minimum sentence
imposed in terms of this section shall not be suspended as
contemplated in section 297 (4) of the Criminal Procedure Act, 1977
(Act 51 of 1977).

(b) Not more than half of a minimum sentence imposed in terms of
subsection (2) may be suspended as contemplated in section 297 (4)
of the Criminal Procedure Act, 1977, if the accused person was 16
years of age or older, but under the age of 18 years, at the time of the
commission of the offence in question.

(6) This section does not apply in respect of an accused person who was under the
age of 16 years at the time of the commission of an offence contemplated in
subsection (1) or (2).

(7) If in the application of this section the age of an accused person is placed in
issue, the onus shall be on the State to prove the age of that person beyond
reasonable doubt.




EXTRACTS Schedule 2

(Section 51)
[Schedule 2 amended by s. 37 of Act 62 of 2000.]

PART |
[Part | amended by s. 27 (1) of Act 33 of 2004, substituted by s. 68 of Act 32 of 2007 and amended by s.
5 (a) of Act 38 of 2007.]

Murder, when-
(c) the death of the victim was caused by the accused in committing
or attempting to commit or after having committed or attempted
to commit one of the following offences:
0] rape or compelled rape as contemplated in section 3 or 4
of the Criminal Law (Sexual Offences and Related
Matters) Amendment Act, 2007, respectively; or

Rape as contemplated in section 3 of the Criminal Law (Sexual Offences and
Related Matters) Amendment Act, 2007-
(a) when committed-

0] in circumstances where the victim was raped more than
once whether by the accused or by any co-perpetrator or
accomplice;

(i) by more than one person, where such persons acted in
the execution or furtherance of a common purpose or
conspiracy;

(i) by a person who has been convicted of two or more
offences of rape or compelled rape, but has not yet been
sentenced in respect of such convictions; or

(iv) by a person, knowing that he has the acquired immune
deficiency syndrome or the human immunodeficiency

virus;
(b) where the victim-
0] is a person under the age of 16 years;
(i) is a physically disabled person who, due to his or her
physical disability, is rendered particularly vulnerable; or
(i) is a person who is mentally disabled as contemplated in

section 1 of the Criminal Law (Sexual Offences and
Related Matters) Amendment Act, 2007; or
(c) involving the infliction of grievous bodily harm.

Compelled rape as contemplated in section 4 of the Criminal Law (Sexual Offences
and Related Matters) Amendment Act, 2007-
(@) when committed-

0] in circumstances where the victim was raped more than
once by one or more than one person;
(i) by a person who has been convicted of two or more

offences of rape or compelled rape, but has not yet been
sentenced in respect of such convictions; or

(i) under circumstances where the accused knows that the
person committing the rape has the acquired immune
deficiency syndrome or the human immunodeficiency

virus;
(b) where the victim-
0] is a person under the age of 16 years;
(i) is a physically disabled person who, due to his or her

physical disability, is rendered particularly vulnerable; or




(i) is a person who is mentally disabled as contemplated in
section 1 of the Criminal Law (Sexual Offences and
Related Matters) Amendment Act, 2007; or
() involving the infliction of grievous bodily harm.

PART Il
[Part Ill substituted by s. 68 of Act 32 of 2007.]
Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law
(Sexual Offences and Related Matters) Amendment Act, 2007, respectively in
circumstances other than those referred to in Part I.




OFFENCES CREATED IN THE ACT
CHAPTER 2: SEXUAL OFFENCES

PART 1: RAPE AND COMPELLED RAPE

S 4. COMPELLED RAPE

Any person (“A”) who unlawfully and intentionally compels a third

person (“C”), without the consent of C, to commit an act of sexual

penetration with a complainant (“B”), without the consent of B, is guilty

of the offence of compelled rape.

DEFINITIONS: S 1
“complainant™ means the alleged victim of a sexual offence;

"genital organs" includes the whole or part of the male and female genital organs,
and further includes surgically constructed or reconstructed genital organs;

"sexual act" means an act of sexual penetration or an act of sexual violation;

“sexual penetration” includes any act which causes penetration to any extent
whatsoever by—
€) the genital organs of one person into or beyond the genital organs,
anus, or mouth of another person;

(b) any other part of the body of one person or, any object, including any
part of the body of an animal, into or beyond the genital organs or
anus of another person; or

(c) the genital organs of an animal, into or beyond the mouth of another
person,

and "sexually penetrates" has a corresponding meaning;

‘sexual violation’ does not include an act of sexual penetration, and “"sexually
violates" has a corresponding meaning;




S 1(2): For the purposes of sections 3, 4, 5(1), 6, 7, 8(1), 8(2), 8(3), 9, 10, 12, 17(1),
17(2), 17(3)(a), 19, 20(1), 21(2), 21(2), 21(3) and 22, “consent” means voluntary or
uncoerced agreement.

S 1(3): Circumstances in subsection (2) in respect of which a person (“B”) (the
complainant) does not voluntarily or without coercion agree to an act of sexual
penetration, as contemplated in sections 3, and 4, or an act of sexual violation as
contemplated in sections 5(1), 6, and 7 or any other act as contemplated in sections
8(1), 8(2), 8(3), 9, 10, 12, 17(1), 17(2), 17(3)(a), 19, 20(1), 21(1), 21(2), 21(3) and 22
include, but are not limited to, the following:

€)) Where B (the complainant) submits or is subjected to such a sexual act as a

result of—

® the use of force or intimidation by A (the accused person) against B, C
(a third person) or D (another person) or against the property of B, C
or D; or

(i) a threat of harm by A against B, C or D or against the property of B, C
or D;

(b) where there is an abuse of power or authority by A to the extent that B is
inhibited from indicating his or her unwillingness or resistance to the sexual
act, or unwillingness to participate in such a sexual act;

(c) where the sexual act is committed under false pretences or by fraudulent
means, including where B is led to believe by A that—

0] B is committing such a sexual act with a particular person who is in
fact a different person; or

(i) such a sexual act is something other than that act; or

(d) where B is incapable in law of appreciating the nature of the sexual act,
including where B is, at the time of the commission of such sexual act—

® asleep;

(i) unconscious;

(iii) in an altered state of consciousness, including under the influence of
any medicine, drug, alcohol or other substance, to the extent that B’'s
consciousness or judgement is adversely affected,;

(iv) a child below the age of 12 years; or

(V) a person who is mentally disabled.




S 56: DEFENCES

S 56(1): Whenever an accused person is charged with an offence under section 3, 4,
5,6 and 7 it is not a valid defence for that accused person to contend that a marital
or other relationship exists or existed between him or her and the complainant.

S 57: INABILITY OF CHILDREN UNDER 12 YEARS AND PERSONS WHO ARE MENTALLY
DISABLED TO CONSENT TO SEXUAL ACTS

S 57(a) Notwithstanding anything to the contrary in any law contained, a male or
female person under the age of 12 years is incapable of consenting to a sexual

act.

S 57(b) Notwithstanding anything to the contrary in any law contained, a person
who is mentally disabled is incapable of consenting to a sexual act.

DEFINITION S 1:

"person who is mentally disabled”" means a person affected by any mental
disability, including any disorder or disability of the mind, to the extent that he
or she, at the time of the alleged commission of the offence in question,

was—

(@)

(b)

(©)

unable to appreciate the nature and reasonably foreseeable
consequences of a sexual act;

able to appreciate the nature and reasonably foreseeable
consequences of such an act, but unable to act in accordance with
that appreciation;

unable to resist the commission of any such act; or

(d) unable to communicate his or her unwillingness to participate in any such

act;




Competent verdicts: Criminal Procedure Act 51 of 1977

S 261: Rape, compelled rape, sexual assault, compelled sexual assault and
compelled self-sexual assault
261(1) If the evidence on a charge of rape or compelled rape, as contemplated in

)

sections 3 or 4 of the Criminal Law (Sexual Offences and Related Matters)

Amendment Act, 2007, respectively, or any attempt to commit any of those

offences, does not prove any such offence or an attempt to commit any such

offence, but the offence of—

€) assault with intent to do grievous bodily harm;

(b) common assault;

(c) sexual assault as contemplated in section 5 of the Criminal Law
(Sexual Offences and Related Matters) Amendment Act, 2007;

(d) compelled sexual assault as contemplated in section 6 of the Criminal
Law (Sexual Offences and Related Matters) Amendment Act, 2007,

(e) compelled self-sexual assault as contemplated in section 7 of the
Criminal Law (Sexual Offences and Related Matters) Amendment Act,
2007,

) incest as contemplated in section 12 of the Criminal Law (Sexual
Offences and Related Matters) Amendment Act, 2007;

(9) having committed an act of consensual sexual penetration with a child
as contemplated in section 15 of the Criminal Law (Sexual Offences
and Related Matters) Amendment Act, 2007; or

(h) having committed an act of consensual sexual violation with a child as
contemplated in section 16 of the Criminal Law (Sexual Offences and
Related Matters) Amendment Act, 2007,

the accused may be found guilty of the offence so proved.

If the evidence on a charge of sexual assault, compelled sexual assault or
compelled self-sexual assault as contemplated in sections 5, 6 or 7 of the
Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007,
respectively, does not prove any such offence but the offence of—

@ common assault or;

(b) having committed an act of consensual sexual violation with a child as
contemplated in section 16 of the Criminal Law (Sexual Offences and
Related Matters) Amendment Act, 2007,

the accused may be found guilty of the offence so proved.”.




SENTENCE:

Criminal Law Amendment Act, Act 105 of 1997:
Section 51

Schedule 2: Part 1 and 111

Other Orders:
1) S 103 Fire Arms Control Act, Act 60 of 2000 (unfit to possess a fire
arm)

2) S 50(2)(a) Criminal Law (Sexual Offences and Related Matters)
Amendment Act, 32 of 2007
- order that the particulars of the person be included in the National
Register:
» Form 5 to be completed by court (Form 6 by Clerk of
Court)
> Explain provisions of Act regarding Register, in particular
section 45
- applicable when offence was committed against a child (under 18) or
a person who is mentally disabled (as defined in s 1 of Act)

S 56: DEFENCES
S 56 (7): If a person is convicted of any offence under this Act, the court that
imposes the sentence shall consider as an aggravating factor the fact that the
person—
€) committed the offence with intent to gain financially, or receive any
favour, benefit, reward, compensation or any other advantage; or
(b) gained financially, or received any favour, benefit, reward,
compensation or any other advantage, from the commission of such
offence.

EXTRACTS: CRIMINAL LAW AMENDMENT ACT 105 OF 1997

[ASSENTED TO 27 NOVEMBER 1997] [DATE OF COMMENCEMENT: 13 NOVEMBER 1998]

51 Discretionary minimum sentences for certain serious offences
(1) Notwithstanding any other law, but subject to subsections (3) and (6), a regional
court or a High Court shall sentence a person it has convicted of an offence referred
to in Part | of Schedule 2 to imprisonment for life.

(2) Notwithstanding any other law but subject to subsections (3) and (6), a regional
court or a High Court shall sentence a person who has been convicted of an offence
referred to in-
@) Part Il of Schedule 2, in the case of-
0] a first offender, to imprisonment for a period not less than
15 years;
(i) a second offender of any such offence, to imprisonment
for a period not less than 20 years; and
(i) a third or subsequent offender of any such offence, to
imprisonment for a period not less than 25 years;

(b) Part lll of Schedule 2, in the case of-
0] a first offender, to imprisonment for a period not less than
10 years;




(i) a second offender of any such offence, to imprisonment
for a period not less than 15 years; and

(iii) a third or subsequent offender of any such offence, to
imprisonment for a period not less than 20 years; and

(c) Part IV of Schedule 2, in the case of-
0] a first offender, to imprisonment for a period not less than
5 years;
(i) a second offender of any such offence, to imprisonment
for a period not less than 7 years; and
(iii) a third or subsequent offender of any such offence, to
imprisonment for a period not less than 10 years:

Provided that the maximum term of imprisonment that a regional court may impose in
terms of this subsection shall not exceed the minimum term of imprisonment that it
must impose in terms of this subsection by more than five years.

(3) (a) If any court referred to in subsection (1) or (2) is satisfied that substantial and
compelling circumstances exist which justify the imposition of a lesser sentence
than the sentence prescribed in those subsections, it shall enter those circumstances
on the record of the proceedings and must thereupon impose such lesser sentence:
Provided that if a regional court imposes such a lesser sentence in respect of an
offence referred to Part 1 of Schedule 2, it shall have jurisdiction to impose a term of
imprisonment for a period not exceeding 30 years.

(aA) When imposing a sentence in respect of the offence of rape the following shall
not constitute substantial and compelling circumstances justifying the imposition
of a lesser sentence:

(i) The complainant's previous sexual history;

(i) an apparent lack of physical injury to the complainant;

(iii) an accused person's cultural or religious beliefs about rape; or

(iv)  any relationship between the accused person and the

complainant prior to the offence being committed.

@ ...
[Sub-s. (4) omitted by s. 1 of Act 38 of 2007.]

(5) (@) Subject to paragraph (b), the operation of a minimum sentence
imposed in terms of this section shall not be suspended as
contemplated in section 297 (4) of the Criminal Procedure Act, 1977
(Act 51 of 1977).

(b) Not more than half of a minimum sentence imposed in terms of
subsection (2) may be suspended as contemplated in section 297 (4)
of the Criminal Procedure Act, 1977, if the accused person was 16
years of age or older, but under the age of 18 years, at the time of the
commission of the offence in question.

(6) This section does not apply in respect of an accused person who was under the
age of 16 years at the time of the commission of an offence contemplated in
subsection (1) or (2).

(7) If in the application of this section the age of an accused person is placed in
issue, the onus shall be on the State to prove the age of that person beyond
reasonable doubt.




EXTRACTS Schedule 2

(Section 51)
[Schedule 2 amended by s. 37 of Act 62 of 2000.]

PART |
[Part | amended by s. 27 (1) of Act 33 of 2004, substituted by s. 68 of Act 32 of 2007 and amended by s.
5 (a) of Act 38 of 2007.]

Murder, when-
(c) the death of the victim was caused by the accused in committing
or attempting to commit or after having committed or attempted
to commit one of the following offences:
0] rape or compelled rape as contemplated in section 3 or 4
of the Criminal Law (Sexual Offences and Related
Matters) Amendment Act, 2007, respectively; or

Rape as contemplated in section 3 of the Criminal Law (Sexual Offences and
Related Matters) Amendment Act, 2007-
(a) when committed-

0] in circumstances where the victim was raped more than
once whether by the accused or by any co-perpetrator or
accomplice;

(i) by more than one person, where such persons acted in
the execution or furtherance of a common purpose or
conspiracy;

(i) by a person who has been convicted of two or more
offences of rape or compelled rape, but has not yet been
sentenced in respect of such convictions; or

(iv) by a person, knowing that he has the acquired immune
deficiency syndrome or the human immunodeficiency

virus;
(b) where the victim-
0] is a person under the age of 16 years;
(i) is a physically disabled person who, due to his or her
physical disability, is rendered particularly vulnerable; or
(i) is a person who is mentally disabled as contemplated in

section 1 of the Criminal Law (Sexual Offences and
Related Matters) Amendment Act, 2007; or
(c) involving the infliction of grievous bodily harm.

Compelled rape as contemplated in section 4 of the Criminal Law (Sexual Offences
and Related Matters) Amendment Act, 2007-
(@) when committed-

0] in circumstances where the victim was raped more than
once by one or more than one person;
(i) by a person who has been convicted of two or more

offences of rape or compelled rape, but has not yet been
sentenced in respect of such convictions; or

(i) under circumstances where the accused knows that the
person committing the rape has the acquired immune
deficiency syndrome or the human immunodefi