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Van Rooyen Judgement

CHASKALSON CJ:

Introduction
[1]  The first applicant (Van Rooyen) was convicted in the Pretoria Regional Court on
various counts of theft and the unlawful possession of a firearm and ammunition.  He was
sentenced to imprisonment for periods amounting in all to six years.  The presiding
magistrate in his case was the third respondent (Travers).  Van Rooyen noted an appeal
to the High Court in Pretoria (the High Court) against his conviction and sentence in
which he disputed the findings that Travers made on the merits, and also challenged the
legality of the proceedings in the Regional Court, contending that the court lacks the
institutional independence and required by the Constitution.  He subsequently sought to
supplement his appeal by review proceedings in which similar issues pertaining to the
lack of institutional independence of the Regional Court were raised.

[2]  The second respondent (Tshabalala) was charged in the Pretoria Regional Court
with murder and malicious injury to property.  He also appeared before Travers and
applied for bail which was refused.  He noted an appeal to the High Court against that
order which failed.  He subsequently instituted review proceedings in which he sought
to set aside the proceedings on various grounds, including that the Regional Court lacked
the institutional independence that the Constitution requires.  In the meantime the sixth
respondent (Themalaros) was called upon to face charges of fraud in the Regional Court
at Pretoria.  He entered a plea to the effect that the court had no jurisdiction to try him
because it was not an independent court as contemplated in section 165(2) of the
Constitution.  His case was heard by the seventh respondent (Booysen) who upheld the
plea and referred the matter to the High Court.  The fifth respondent, now known as the
Director of Public Prosecutions, then applied to the High Court to review and set
Booysen's decision aside.

[3]  These three matters were subsequently consolidated for the purpose of the hearing
of the appeals and reviews in the High Court.  They raised important issues concerning
the constitutionality of provisions of the Magistrates' Courts Act, the Magistrates Act,
and regulations made in terms of the Magistrates Act.  The third applicant   the
Association of Regional Magistrates of South Africa (ARMSA)   and the second
applicant (Bekker) who is a regional magistrate, were given leave to intervene in the
proceedings and did so.

[4]  The matter, involving these various parties with different interests, came before
a court of two judges of the High Court.  The papers were voluminous and complex. 
After argument had been heard on the various issues that had been raised but before
judgment could be given, one of the judges who had sat in the matter died.  A judgment
was subsequently delivered by the remaining judge.  All the parties had previously
reached agreement in writing to accept the decision of the remaining judge as the
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decision of the Court.  It was not disputed that he had the power to do so in terms of
section 17(2) of the Supreme Court Act.

[5]  The judge upheld the application of the Director of Public Prosecutions to review
the judgment in the Themalaros case, and dismissed the applications by Van Rooyen and
Tshabalala to review the decisions given in their cases.  He also dismissed Van Rooyen's
appeal against the convictions and sentences imposed on him.  He concluded, however,
that various provisions of the legislation and regulations which had been challenged were
indeed inconsistent with the Constitution and accordingly invalid.  To avoid any
disruption in the functioning of the courts consequent upon such a finding, he directed
that the operation of the order made by him be suspended for 9 months to enable the
executive and legislature to remedy the deficiencies in the legislation.  I deal later with
the details of the provisions that were declared to be inconsistent with the Constitution.

[6]  In terms of section 172(2) of the Constitution the order of invalidity, insofar as it
pertains to the provisions of the two Acts, is of no force or effect unless confirmed by this
Court.  The judge accordingly directed the registrar of the High Court to refer the order
made by him to this Court to consider whether or not the declarations of invalidity made
in respect of the two Acts should be confirmed.  This is a requirement of the
Constitutional Court Complementary Act, and rule 15 of the rules of this Court.

[7]  Van Rooyen, Bekker and ARMSA then applied to this Court for the order to be
confirmed.  The state, the Minister of Justice and the Director of Public Prosecutions
opposed the confirmation of the order and also noted an appeal to this Court against the
order made by the High Court.  Their appeal was noted in terms of section 172(2)(d) of
the Constitution which provides:

          "Any person or organ of state with a sufficient interest may appeal, or apply, directly to
     the Constitutional Court to confirm or vary any order of constitutional invalidity by a
     court in terms of this subsection."

[8]  Section 172(2)(d) governs appeals against orders of invalidity made concerning
an Act of Parliament, a Provincial Act or any conduct of the President.  It has no
application to declarations of invalidity made in respect of other legislation or conduct. 
As far as such matters are concerned, an appeal may be brought only with the leave of
this Court and in accordance with the requirements of its rules.  The relevant rule is rule
18 which requires an aggrieved litigant to apply to the High Court concerned for a
certificate that the constitutional matter is one of substance on which a ruling by this
Court is desirable, that there is sufficient evidence on record to enable this Court to
dispose of the matter and that there is a reasonable prospect that this Court will reverse
or materially alter the judgment if leave to appeal is given.  The litigant must then apply
to this Court which, after considering the certificate, (which may be in negative or
positive terms) decides whether or not to grant leave to appeal.

[9]  It follows that the first and fourth respondents were entitled to appeal as of right
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to this Court in respect of the declarations of invalidity made concerning certain
provisions of the Magistrates Act and the Magistrates' Courts Act.

[10] The first and fourth respondents noted an appeal against the whole of the judgment
including the orders pertaining to the regulations, without first applying for a certificate
in terms of rule 18, or seeking leave from this Court to appeal against such orders.  At the
hearing of the matter, Mr Fabricius who appeared for the first and fourth respondents,
applied formally for leave to appeal against that part of the order made by the High Court
relating to the regulations.

[11] Rule 15 makes provision for an appeal as of right to this Court against an order
for constitutional invalidity contemplated in section 172(2)(d) of the Constitution.  The
appeal by the State and the Minister in the present case was noted in terms of this rule. 
Their notice of appeal sought to appeal against all the declarations of invalidity made by
the High Court, including those made concerning the regulations.  The declarations of
invalidity made concerning the regulations are not subject to confirmation by this Court
and, standing on their own, are not within the purview of section 172(2)(d) of the
Constitution.  They are, however, incidental to the findings of constitutional invalidity
made by the High Court that are the subject of the appeal noted in terms of section
172(2)(d).  No good purpose would be served in the present case by requiring appeals
concerning these regulations to be separated from appeals concerning provisions of the
Act.  We heard no argument on the question whether a right to appeal in terms of rule 15
includes a right to appeal against orders of constitutional invalidity that are incidental to
issues that are the subject matter of an appeal properly noted in terms of rule 15.  I
therefore refrain from expressing any opinion on that issue.

[12] The regulations deal with important issues on which it is desirable that there
should be certainty.  These issues have been dealt with fully in the judgment of the High
Court, and were canvassed in the arguments addressed to this Court on appeal.  They are
incidental to the orders of constitutional invalidity in respect of which there is an appeal
as of right.  In these circumstances and because of the compelling need to have certainty
concerning the validity of conditions of service under which magistrates function, I
consider it to be desirable to deal with all of the orders made by the High Court in that
regard.  In so far as it may be necessary, the failure to comply with rule 18(2) is
condoned, and the first and fourth respondents are given leave to appeal against the
orders of invalidity made by the High Court concerning regulations made under the
Magistrates Act.

[13] Themalaros died before the judgment was given.  Van Rooyen and Tshabalala
disputed the correctness of the orders made by the judge dismissing their application to
have the judgments against them reviewed and set aside, and Van Rooyen also disputed
the order dismissing his appeal.  They applied to this Court for leave to appeal directly
to it against the dismissal of these orders.

[14] The application for confirmation of the orders of invalidity, the appeal by the state,
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the Minister of Justice and the Director of Public Prosecutions and the application by Van
Rooyen and Tshabalala for leave to appeal directly to this Court, were set down for
hearing together.

[15] The registrar was requested by the President of this Court to bring the orders to
the attention of the General Council of the Bar of South Africa and the Law Society of
South Africa to enable them to make representations to the Court should they wish to do
so.  Both these associations initially intimated that they would wish to make
representations to the Court but, in the end, only the General Council of the Bar did so. 
The General Council of the Bar was represented by Advocates M. Wallace SC, A.
Gabriel and M. Du Plessis.  The Court is indebted to them for their helpful argument.

The Constitution
[16] When dealing with the appointment of judicial officers, the Constitution
distinguishes between judges and other judicial officers.  Judges are appointed through
procedures involving the Judicial Service Commission. Other judicial officers (and
these include magistrates)

          "must be appointed in terms of an Act of Parliament which must ensure that the
     appointment, promotion, transfer or dismissal of, or disciplinary steps against, these
     judicial officers take place without favour or prejudice."

[17] Other provisions of the Constitution that are relevant to these proceedings are
sections 165(2), (3) and (4).  Section 165(2) provides that

          "[t]he courts are independent and subject only to the Constitution and the law, which
     they must apply impartially and without fear, favour or prejudice."

Judicial independence and impartiality are also implicit in the rule of law which is
foundational to the Constitution, and in the separation of powers demanded by the
Constitution.  This requirement is buttressed by the provisions of sections 165(3) and
(4) of the Constitution.  Section 165(3) states that

          "[n]o person or organ of state may interfere with the functioning of the courts"

and section 165(4) requires that

          "[o]rgans of state, through legislative and other measures, must assist and protect the
     courts to ensure the independence, impartiality, dignity, accessibility and effectiveness
     of the courts."

[18] The Constitution thus not only recognises that courts are independent and
impartial, but also provides important institutional protection for courts.  The provisions
of section 165, forming part of the Constitution that is the supreme law, apply to all
courts and judicial officers, including magistrates' courts and magistrates.  These
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provisions bind the judiciary and the government and are enforceable by the superior
courts, including this Court.  It is within this context that the issues raised in the present
matter must be decided.

An independent and impartial court
[19] In De Lange v Smuts NO and Others, Ackermann J referred to the views of the
Canadian Supreme Court in The Queen in Right of Canada v Beauregard, Valente v The
Queen and R v G‚n‚reux on the question of what constitutes an independent and
impartial court, describing them as being "instructive."  In this context, he mentioned the
following summary of the essence of judicial independence given by Dickson CJC in
Beauregard's case:

          "Historically, the generally accepted core of the principle of judicial independence has
     been the complete liberty of individual judges to hear and decide the cases that come
     before them;  no outsider   be it government, pressure group, individual or even another
     judge: should interfere in fact, or attempt to interfere, with the way in which a judge
     conducts his or her case and makes his or her decision.  This core continues to be central
     to the principle of judicial independence."

This requires judicial officers to act independently and impartially in dealing with cases
that come before them, and at an institutional level it requires structures to protect courts
and judicial officers against external interference. 
          
[20] Ackermann J also referred to the fact that in Valente it had been said that,

          "[i]t would not be feasible, however, to apply the most rigorous and elaborate conditions
     of judicial independence to the constitutional requirement of independence in s. 11(d)
     of the Charter, which may have to be applied to a variety of tribunals.  The legislative
     and constitutional provisions in Canada governing matters which bear on the judicial
     independence of tribunals trying persons charged with an offence exhibit a great range
     and variety.  The essential conditions of judicial independence for purposes of S. (11d)
     [sic] must bear some relationship to that variety."

He went on to say that what Valente required was that

          "'the essence of the security afforded by the essential conditions of judicial
     independence' must be provided or guaranteed, although this need not be done by 'any
     particular legislative or constitutional formula'." 

[21] Counsel for ARMSA and Bekker submitted that the South African Constitution,
unlike the Canadian Constitution, guarantees independence to all courts.  He contended
that in the circumstances all courts should be treated in the same way.  This, however,
is contrary to Ackermann J's approval of the relevant passages in Valente in De Lange
v Smuts.  As I discuss below, it also takes no account of the fact that the Constitution
itself differentiates between the different courts and between the procedures for the
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appointment of different judicial officers.

[22] The constitutional protection of the core values of judicial independence accorded
to all courts by the South African Constitution means that all courts are entitled to and 
have the basic protection that is required.  Section 165(2) of the Constitution pointedly
states that "[t]he courts are independent".  Implicit in this is recognition of the fact that 
the courts and their structure, with the hierarchical differences between higher courts and
lower courts which then existed, are considered by the Constitution to be independent.
This does not mean that particular provisions of legislation governing the structure and
functioning of the courts are immune from constitutional scrutiny.  Nor does it mean that
lower courts have, or are entitled to have their independence protected in the same way
as the higher courts.  The Constitution and the existing legislation  kept in force by the
Constitution treat higher courts differently to lower courts.  Whilst particular provisions
of existing legislation dealing with magistrates' courts can be examined for consistency
with the Constitution, the mere fact that they are different to the provisions of the
Constitution that protect the independence of judges is not in itself a reason for holding
them to be unconstitutional.

[23] In deciding whether a particular court lacks the institutional protection that it
requires to function independently and impartially, it is relevant to have regard to the core
protection given to all courts by our Constitution, to the particular functions that such
court performs and to its place in the court hierarchy.  Lower courts are, for instance,
entitled to protection by the higher courts should any threat be made to their
independence.  The greater the protection given to the higher courts, the greater is the
protection that all courts have.

[24] Counsel for Bekker and ARMSA pointed out that regional magistrates have
extensive penal jurisdiction, both in relation to the subject matter of cases which can be
tried, and the penalties that can be imposed.  That is correct.  But magistrates' courts are 
courts of first instance and their judgments are subject to appeal and review.  Thus the
higher courts have the ability not only to protect the lower courts against interference
with their independence, but also to supervise the manner in which they discharge their
functions.  These are objective controls that are relevant to the institutional independence
of the lower courts.

[25] Another relevant factor is that district and regional magistrates' courts do not have
jurisdiction to deal with administrative reviews or constitutional matters where the
legislation or conduct of the government is disputed.  These are the most sensitive areas
of tension between the legislature, the executive and the judiciary.  Measures considered
appropriate and necessary to protect the institutional independence of courts dealing with
such matters, are not necessarily essential to protect the independence of courts that do
not perform such functions.

[26] It was also contended that the dictum pertaining to possible differences in
standards of protection should be understood in the context of Valente's case, which was

Page 7



Van Rooyen Judgement
concerned with the right to a fair trial.  It is, however, clear from Valente's case that the
principle of judicial independence was considered to be an "unwritten" principle of the
Canadian Constitution applicable to all courts.  Section 11(d) of the Charter of Rights
which makes provision for criminal trials to be heard by "an independent and impartial
tribunal" is merely an illustration of this overriding requirement.

[27] I am therefore not persuaded that any reason exists to qualify the approval given
to the passages from Valente by Ackermann J in De Lange v Smuts.  Judicial
independence can be achieved in a variety of ways; the "most rigorous and elaborate
conditions of judicial independence" need not be applied to all courts, and it is
permissible for the essential conditions for independence to bear some relationship to the
variety of courts that exist within the judicial system.

[28] This seems to me to be implicit in the Constitution itself.  The jurisdiction of the
magistrates' courts is less extensive than that of the higher courts.  Unlike higher courts
they have no inherent power, their jurisdiction is determined by legislation and they have
less extensive constitutional jurisdiction.  The Constitution also distinguishes between
the way judges are to be appointed and the way magistrates are to be appointed.  Judges
are appointed on the advice of the Judicial Service Commission; their salaries, 
allowances and benefits may not be reduced; and the circumstances in which they may
be removed from office are prescribed.  In the case of magistrates, there are no
comparable provisions in the Constitution itself, nor is there any requirement that an
independent commission be appointed to mediate actions taken in regard to such matters. 
That said, magistrates are entitled to the protection necessary for judicial independence,
even if not in the same form as higher courts.

[29] Ackermann J also drew attention to other key aspects of judicial independence
mentioned in Valente's case.  They are, in particular, the requirement that judicial
officers have security of tenure, a basic degree of financial security, and institutional
independence concerning matters that relate directly to the exercise of the judicial
function, as well as judicial control over administrative decisions "that bear directly and
immediately on the exercise of the judicial function."

[30] The judgment of the High Court holds that magistrates' courts lack the
institutional independence that the Constitution requires; that impediments to
independence exist in the method of appointment, promotion, and disciplining of
magistrates, and in the control that the executive has over the day-to-day functioning of
these courts.  I will deal with that later, but first it is necessary to consider the appropriate
test for assessing whether a court has the institutional independence required by the
Constitution.

Assessment of independence
[31] Judicial officers must act independently and impartially in the discharge of their
duties.  In addition, as O' Regan J points out in De Lange v Smuts, the courts in which
they hold office must exhibit institutional independence.  That involves an independence
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in the relationship between the courts and other arms of government.  It is that
relationship, as laid down in the Magistrates Act and the Magistrates' Courts Act that
the High Court held to be inconsistent with the Constitution.

[32] In dealing with this, the High Court adopted the test used in R v G‚n‚reux, which
is whether the court or tribunal "from the objective standpoint of a reasonable and
informed person, will be perceived as enjoying the essential conditions of
independence."  That the appearance or perception of independence plays an important
role in evaluating whether courts are sufficiently independent cannot be doubted. The
reasons for this are made clear by the Canadian jurisprudence on the subject, particularly
in Valente v The Queen where Le Dain J held that:

          "Both independence and impartiality are fundamental not only to the capacity to do
     justice in a particular case but also to individual and public confidence in the
     administration of justice.  Without that confidence the system cannot command the
     respect and acceptance that are essential to its effective operation.  It is, therefore,
     important that a tribunal should be perceived as independent, as well as impartial, and
     that the test for independence should include that perception."

The jurisprudence of the European Court of Human Rights also supports the principle
that appearances must be considered when dealing with the independence of courts.

[33] When considering the issue of appearances or perceptions, attention must be paid
to the fact that the test is an objective one.  Canadian courts have held in testing for a lack
of impartiality

          "the apprehension of bias must be a reasonable one, held by reasonable and 
right-minded
     persons, applying themselves to the question and obtaining thereon the required
     information.  In the words of the Court of Appeal . . . that test is 'what would an
     informed person, viewing the matter realistically and practically   and having thought
     the matter through   conclude.'"

This test was approved by the Court in Valente as being appropriate for independence as
well as impartiality.  It is also similar to the test adopted by this Court in President of
the Republic of South Africa and Others v South African Rugby Football Union and
Others for determining whether there are grounds for recusal:

          "The question is whether a reasonable, objective and informed person would on the
     correct facts reasonably apprehend that the Judge has not or will not bring an impartial
     mind to bear on the adjudication of the case, that is a mind open to persuasion by the
     evidence and the submissions of counsel."

[34] The High Court adopted this test.  I agree that an objective test properly
contextualised is an appropriate test for the determination of the issues raised in the
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present case.  The perception that is relevant for such purposes is, however, a perception
based on a balanced view of all the material information.  As a United States court has
said, 

          "we ask how things appear to the well-informed, thoughtful and objective observer,
     rather than the hypersensitive, cynical, and suspicious person."

Bearing in mind the diversity of our society this cautionary injunction is of particular
importance in assessing institutional independence.  The well-informed, thoughtful and
objective observer must be sensitive to the country's complex social realities, in touch
with its evolving patterns of constitutional development, and guided by the Constitution,
its values and the differentiation it makes between different levels of courts.  Professor
Tribe's comment on the separation of powers, already cited with approval by this Court,
seems especially relevant in this regard:

          "What counts is not any abstract theory of separation of powers, but the actual
     separation of powers 'operationally defined by the Constitution.'  Therefore, where
     constitutional text is informative with respect to a separation of powers issue, it is
     important not to leap over that text in favor of abstract principles that one might wish
     to see embodied in our regime of separated powers, but that might not in fact have found
     their way into our Constitution's structure."

This comment seems to be particularly appropriate when considering what the objective
observer might conclude about the independence of the magistracy.

[35] Accepting, as I do, that a properly contextualised objective test is the test to be
applied in the present case, I turn now to a consideration of the issues raised in the
appeal. In dealing with these issues it must be kept in mind that judicial impartiality and
the application without fear, favour or prejudice by the courts of the Constitution and all
law, as postulated by section 165(2) of the Constitution, are inherent in an accused's
right to a fair trial under section 35(3) of the Constitution.  One of the main goals of
institutional judicial independence is to safeguard such rights.  However, institutional
judicial independence itself is a constitutional principle and norm that goes beyond and
lies outside the Bill of Rights.  The provisions of section 36 of the Constitution dealing
with the limitation to rights entrenched in the Bill of Rights are accordingly not
applicable to it.  Judicial independence is not subject to limitation.

The Magistrates Commission
[36]  The High Court held that the Magistrates Commission is an executive structure
that is not independent. This provided the basis for the conclusion reached by the High
Court that magistrates' courts lack the institutional independence required by the
Constitution. The crucial findings of the High Court are as follows:

          "The perception of the objective, reasonable and informed person will be that the
     executive authority is in effective control of the Magistrates Commission and can use
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     it for its own purposes.  To all intents and purposes the Magistrates Commission is an
     organ of State . . . .  It is obviously no longer the autonomous body it was intended to
     be.

          . . . .

          Insofar as the Magistrates Commission has any role to play in taking decisions, making
     its views known to the Minister or making recommendations to the Minister, either in
     terms of the Act or the regulations, it is unlikely to take any decisions, express any
     views or make recommendations which do not find favour with the Minister.  As a
     member of the Magistrates Commission the Minister will probably play a decisive role
     when the Magistrates Commission takes a decision on any contentious issue.

          . . . .

          The Magistrates Commission as presently constituted will be perceived by the objective,
     reasonable and informed person to be in conflict with or undermining of the
     independence of the magistracy.  The section is therefore inconsistent with the
     requirement that the magistrates' courts be independent.  It is also inconsistent with
     s174(7) of the Constitution.  As presently constituted the Magistrates Commission
     cannot ensure that the appointment, promotion, transfer or dismissal of, or disciplinary
     steps against magistrates take place without favour or prejudice."

[37] Any power vested in a functionary by the law (or indeed by the Constitution itself)
is capable of being abused. That possibility has no bearing on the constitutionality of the
law concerned.  The exercise of the power is subject to constitutional control and should
the power be abused the remedy lies there and not in invalidating the empowering
statute.

[38] The findings made by the High Court concerning the Magistrates Commission are
premised on the assumption that a body consisting of judicial officers, legal practitioners,
members of Parliament and nominees of the executive, charged with the important duty
of protecting the independence of magistrates, will either be, or objectively be perceived
to be, a sham, concerned more with pleasing the Minister of Justice than with discharging
its responsibilities.  I should say immediately that there is in my view no basis for such
an assumption, nor for the conclusion reached by the High Court to that effect.  However,
the findings lie at the heart of the judgment of the High Court and it is therefore
necessary to deal with them in some detail.

The composition of the Magistrates Commission
[39] The Magistrates Commission is established in terms of the Magistrates Act. 
Section 3 of this Act deals with the composition of the Commission which is as follows:

               "(i) a judge of the [High Court] of South Africa, as chairperson, designated by the
          President in consultation with the Chief Justice;
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               (ii) the Minister or his or her nominee, who must be an officer of the Department
          of Justice;
                    (iii)     two regional magistrates, one to be designated by the respective regional
               magistrates and the other by the President after consultation with the respective
               regional magistrates;
               (iv) two magistrates with the rank of chief magistrate, one to be designated by the
          respective chief magistrates and the other by the President after consultation
          with the respective chief magistrates;
               (v)  two magistrates who do not hold the rank of regional magistrate or chief
          magistrate, one to be designated by the magistrates' profession and the other by
          the President after consultation with the magistrates' profession;
               (vi) two practising advocates designated by the Minister after consultation with the
          advocates' profession;
                    (vii)     two practising attorneys designated by the Minister after consultation with 
the
               attorneys' profession;
                    (viii)    one teacher of law designated by the Minister after consultation with the
               teachers of law at South African universities;
               (ix) the Head: Justice College;
               (x)  four persons designated by the National Assembly from among its members, at
          least two of whom must be members of opposition parties represented in the
          Assembly;
               (xi) four permanent delegates to the National Council of Provinces and their
          alternates designated together by the Council with a supporting vote of at least
          six provinces; and
                    (xii)     five fit and proper persons appointed by the President in consultation with 
the
               Cabinet, at least of two whom shall not be involved in the administration of
               justice or the practice of law in the ordinary course of their business."

[40] The Commission thus consists of a judge, six magistrates, four legal practitioners,
a teacher of law, eight members of Parliament and five nominees of the executive.  In
addition, the Minister and the head of Justice College are members of the Commission. 
On its face this is a diverse body of persons, nearly half of whom consist of members of
the judiciary and the legal profession. The rest are nominees of Parliament and the
executive.  To some extent this is similar to the composition of the Judicial Service
Commission which has a central role in the appointment of judges and the composition
of which is dealt with in the Constitution itself.

[41] The Judicial Service Commission includes eight members from the legal
profession and judiciary and fifteen members nominated by Parliament and the executive. 
Where appointments to the High Court are concerned, these numbers become nine and
sixteen respectively.

[42] If a comparison is made between the composition of the two commissions it will
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be seen that the legal profession and judiciary have a stronger representation in the
Magistrates Commission than in the Judicial Service Commission.  Apart from that, the
process to be followed in appointing members to the two Commissions is similar.  Where
Parliament is involved, provision is made for opposition parties to have equal say with
the governing party for nomination from the National Assembly, and for a special two
thirds majority in the case of nominations from the National Council of Provinces. 
Where the judiciary and the professions are concerned the nominations come from within
the structure to be represented.

The history of the legislation dealing with the Magistrates Commission
[43] In reaching the conclusion that it did, the High Court attached considerable weight
to the changes in the composition of the Magistrates Commission introduced by the 1996
amendment to the Magistrates Act.

[44] The Magistrates Commission as originally constituted by the 1993 Act, was made
up as follows:

               "(i) a judge of the Supreme Court of South Africa, as chairman, designated by the
          Chief Justice;
               (ii) an officer of the Department of Justice designated by the Minister;
                    (iii)     two regional court presidents designated by the regional court presidents of 
the
               respective regional divisions established under section 2 of the Magistrates'
               Courts Act;
               (iv) two magistrates with the rank of chief magistrate designated by the respective
          magistrates with that rank;
               (v)  the Chief Director: Justice College;
               (vi) one magistrate designated by the Magistrates' Association of South Africa;
                    (vii)     one advocate and one attorney designated by the General Council of the 
Bar of
               South Africa and the Association of Law Societies of the Republic of South
               Africa, respectively; and
                    (viii)    one legal academic designated by the Society of University Teachers of 
Law."

[45] There were thus ten and not 27 members of the Commission, as is now the case. 
Of those ten, all but two were designated by judicial officers or the legal profession.  The
only members who were not in this category, were the officer of the Department of
Justice designated by the Minister, and the Chief Director of Justice College.  The
changes introduced in 1996 made provision for 13 members to be designated by the
National Assembly, the National Council of Provinces and the Cabinet; for six
magistrates, not five; for two advocates, not one; and for two attorneys, not one.  The
1996 amendment also changed the basis of designation, vesting the power of appointment
in respect of three of the magistrates, and all of the representatives of the legal profession
and teachers of law, in the executive after consultation with the professions concerned.
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[46] Referring to these changes, the High Court held that

          "[t]he objective, reasonable and informed person would conclude that the composition
     of the Magistrates Commission was altered . . . for the purpose of giving the Executive
     and the Legislature control of the Magistrates Commission and through it the
     magistracy."

I cannot agree with this, nor with the view expressed in the High Court judgment that it
is "inescapable" that the magistracy has become the "personal fiefdom" of the Minister
of Justice.

[47] The language in which these conclusions of the High Court are expressed is
unfortunate.  The findings imply that Parliament changed the composition of the
Magistrates Commission to give the legislature and executive control over the
Magistrates Commission so as to enable the Minister to manipulate the Commission and
the magistracy.  Implicit in these findings is also the unjustifiable innuendo that the
persons appointed to the Commission pursuant to this scheme would be seen to be willing
to do the bidding of the Minister.  This is a recurring theme of the judgment which is ill-
considered and not sustainable on a proper analysis of all the relevant circumstances.  In
expressing these intemperate views, which in effect attribute improper motives to the
legislature and the executive, the High Court also failed to have regard to the changes in
the constitutional and legal order that occurred between 1993 and 1996, to relevant
provisions of the interim Constitution and the 1996 Constitution, and to our history of
racial and gender discrimination which had to be addressed after the adoption of the
interim Constitution.  These were all matters relevant to the decisions taken by
Parliament concerning the composition of the Magistrates Commission.

[48] In a constitutional democracy such as ours, in which the Constitution is the
supreme law of the Republic, substantial power has been given to the judiciary to uphold
the Constitution.  In exercising such powers, obedience to the doctrine of the separation
of powers requires that the judiciary, in its comments about the other arms of the state,
show respect and courtesy, in the same way that these other arms are obliged to show
respect for and courtesy to the judiciary and one another.  They should avoid gratuitous
reflections on the integrity of one another.  Regrettably the High Court in its judgment
did not consistently fulfil this obligation.

The changes to the constitutional and legal order between 1993 and 1996
[49] The 1993 Act was passed prior to the adoption of the interim Constitution and at
a time when the great majority of the population of this country had no representation in
Parliament.  The power to appoint judges and magistrates was then vested in the
executive.  There was no constitutional or statutory protection of the independence of the
judiciary.  The 1993 Act gave the Magistrates Commission an advisory function in the
appointment of magistrates, but there was no obligation on the executive to consult any
person or institution in respect of the appointment of judges.  The Magistrates
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Commission was not a representative body and all but two of its members were
designated by bodies controlled by white judicial officers and lawyers.

[50] The interim Constitution which came into force in 1994 changed the constitutional
and legal order within the country.  The preamble to that Constitution referred to the 

          "need to create a new order in which all South Africans will be entitled to a common
     South African citizenship in a sovereign and democratic constitutional state in which
     there is equality between men and women and people of all races".  

The Constitution itself was to be the

           "historic bridge between the past of a deeply divided society characterised by strife, 
conflict,
     untold suffering and injustice, and a future founded on the recognition of human rights,
     democracy and peaceful co-existence and development opportunities for all South Africans
     irrespective of colour, race, class, belief or sex".

This Court has on more than one occasion stressed the transformative purpose of the
interim Constitution and the 1996 Constitution.  This transformation involves not only
changes in the legal order, but also changes in the composition of the institutions of
society, which prior to 1994 where largely under the control of whites and, in particular,
white men.  The Magistrates Commission, constituted as it was in 1993, could not be
expected to escape this process. 

[51] Section 96 of the interim Constitution provided that: 

               "(1) . . . .
               (2)  The judiciary shall be independent, impartial and subject only to this
          Constitution and the law.
               (3)  No person and no organ of state shall interfere with judicial officers in the
          performance of their functions." 

[52] A Judicial Service Commission was also established.  The interim Constitution 
prescribed how it was to be composed, and vested in it the effective control over the
appointment and impeachment of judges.  This Commission had a diverse membership
that did not consist predominately of representatives of the white legal profession and
judiciary. 

[53] As far as magistrates were concerned, the interim Constitution provided that:

          "There shall be a Magistrates Commission established by law to ensure that the
     appointment, promotion, transfer or dismissal of, or disciplinary steps against
     magistrates, take place without favour or prejudice, and that the applicable laws and
     administrative directives in this regard are applied uniformly and properly, and to ensure
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     that no victimization or improper influencing of magistrates occurs."

It did not, however, prescribe how that Commission should be composed.  That was left
to be determined by the legislation establishing the Magistrates Commission.  

[54] Through these provisions the interim Constitution strengthened the position of the
courts, including the magistrates' courts, providing them with institutional protection
which they previously lacked, by entrenching as part of the Constitution the core values
of judicial independence. 

[55] In 1996, a new constitutional text was adopted by a Constitutional Assembly to
replace the interim Constitution.  The new constitutional text increased the size of the
Judicial Service Commission, making provision for six members of the National
Assembly as well as four members of the National Council of Provinces to be members
of the Commission.  Three of the six National Assembly members had to be chosen from
opposition parties. The new text also provided that:

          "If the number of persons nominated from within the advocates' or attorneys' profession
     . . . equals the number of vacancies to be filled, the President must appoint them.  If the
     number of persons nominated exceeds the numbers of vacancies to be filled, the
     President, after consulting the relevant profession, must appoint sufficient of the
     nominees to fill the vacancies, taking into account the need to ensure that those
     appointed represent the profession as a whole."

The new Constitution, with these provisions concerning the composition of the Judicial
Service Commission, came into force on 4 February 1997.

The 1996 changes to the composition of the Magistrates Commission
[56] The amendment to the Magistrates Act changing the composition of the
Magistrates Commission was assented to on 27 June 1996.  This was approximately
seven weeks after the new constitutional text changing the composition of the Judicial
Service Commission had been adopted by the Constitutional Assembly.  Section 10 of
the amending Act  provided that the amendments would come into operation on a date
fixed by the President by proclamation in the Gazette, which in the result was 1 October
1998.  This was more than a year after the 1996 Constitution came into force.  

[57] The change in the composition of the Magistrates Commission effected by the
1996 amendment brought the composition of that Commission closer to that of the
Judicial Service Commission, which the Constitution itself recognises as a body
appropriately constituted for the purpose of matters concerned with the appointment and
impeachment of judges.

[58] The High Court attached no weight to these similarities, holding that "the
composition of the Judicial Service Commission was a political choice made by the
Constitutional Assembly within the framework of the constitutional principles", and that

Page 16



Van Rooyen Judgement
the Magistrates Commission had to be evaluated independently in the context of the other
requirements of the Constitution.  This fails to have regard to the fact that the
Constitutional Principles required the Constitution to make provision for an independent
and impartial judiciary, and the Constitution containing these provisions concerning the
appointment of judges was certified by this Court as complying with the Constitutional
Principles.  The High Court thus erred by refusing to consider the constitutional template
provided by the constitution, in the form of the Judicial Service Commission.

[59] In the First Certification Judgment this Court held that the appointment of judges
by the executive or a combination of the executive and Parliament was not inconsistent
with the requirement that the judiciary be impartial and independent.  There was
accordingly no need to establish an independent body to make such appointments.  It was
in this context that it was said that the establishment of such a body and its composition
was a "political choice".

[60] I am unable to agree with the High Court that the provisions of the Constitution
dealing with the Judicial Service Commission are of no relevance to the issues in the
present case.  The Constitution makes provision for the manner in which judges are to
be appointed and impeached.  What it sets as a standard for such matters in the case of
the higher judiciary is clearly relevant to the standards required for the lower judiciary. 
Whilst the conditions of judicial independence for all courts may not have to be "the most
rigorous", it could hardly be suggested that the Constitution contemplates that the
legislation that regulates the appointment and impeachment of magistrates will be more
rigorous than comparable provisions of the Constitution dealing with the higher judiciary.
On the contrary, as I have indicated above, there are powerful considerations that point
in the opposite direction.

[61] The changes made in 1996 are consistent with and reflect the change that has
taken place in our country since 1993   a transformation required by the Constitution
itself.  The Magistrates Commission is now more broadly representative of South African
society as a whole.  This was important particularly at this stage of our history.  The
overwhelming majority of the population is black and at least half the population is
female.  Yet the great majority of the legal profession and senior judicial officers are still
white and male. In the light of our history and the commitment made in the Constitution
to transform our society, these racial and gender disparities cannot be ignored.  The
recomposition of the Magistrates Commission viewed thus by an objective observer,
could not fairly be seen as an attempt to exert executive control over the magistracy. 
There was a pressing need for the racial and gender disparities within the Commission
to be changed, and for the Commission to be re-composed so as to become more
representative of South African society.  The changes made facilitated this, and that
would have been understood by an objective observer taking a balanced view of all the
relevant circumstances.

[62] Whether the changes that have been made affect the independence of the
Commission is a matter to which I now turn.  In doing so it is necessary to have regard
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to the constitutional requirements pertaining to the composition of the Judicial Service
Commission, bearing in mind the distinction made in the Constitution between the
appointment of judges and the appointment of other judicial officers.

The Magistrates Commission in comparison with the Judicial Service Commission
[63] Although there are similarities between the Judicial Service Commission and the
Magistrates Commission, there are also differences.  Magistrates are represented on the
Magistrates Commission whereas they have no representation on the Judicial Service
Commission.  There can be no objection to this.  Magistrates are judicial officers and are
required to be independent and impartial in the discharge of their duties.  This is a quality
that they share with the judges that are members of the Judicial Service Commission, and
a quality that they must bring to their functions as members of the Magistrates
Commission.  They are closer to the day to day functioning of magistrates' courts than
judges are, and are probably better placed than judges to know the stresses and demands
that candidates will face if appointed as magistrates.  The head of Justice College sits on
the Magistrates Commission but not on the Judicial Service Commission.  This, too, is
not open to objection.  Justice College has an important role in the judicial education and
training of magistrates and the head of Justice College is well placed to assess issues that
might arise in relation to the enquiry demanded by the Constitution that judicial officers
be "appropriately qualified".

[64] There are four members of the National Assembly on the Magistrates Commission
and not six, and five executive appointments and not four, as is the case with the Judicial
Service Commission.  These differences are of no significance.  As mentioned
previously, judicial officers and the legal profession have greater representation on the
Magistrates Commission than they do on the Judicial Service Commission.  They are,
however, selected by a different procedure.

[65] What is emphasised in the judgment of the High Court is that eight of the persons
coming from the legal profession and the magistracy are appointed by the executive after
consultation with interested bodies from whose ranks the appointments are to be made. 
In addition, the Minister is a member of the Commission, the executive appoints five
persons, the governing party in Parliament appoints two persons and the head of Justice
College (an executive appointment) is also a member of the Commission.  Thus the
governing party controls the appointment of seventeen of the twenty seven members of
the Commission.  It also has an important say in the appointment of the judge who is to
chair the Commission, and the four members to be appointed by the National Council of
Provinces.  It is only in the case of the three representatives of the various magistrates
and the two members from opposition parties, that it has no say at all.

[66] The judgment of the High Court referring to this describes the Magistrates
Commission as no longer being "the autonomous body it was intended to be".  The
Constitutional Principles did not, however, require a Magistrates Commission, let alone
an autonomous one.  An objection that the Constitution was inconsistent with the
Constitutional Principles because it failed to make provision for a Magistrates
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Commission, as the interim Constitution had done, was rejected by this Court in the First
Certification Judgment.  The Court held that as far as magistrates' courts were concerned,
the guarantee of independence accorded to all courts by section 165 of the Constitution
and the provisions of section 174(7) dealing specifically with magistrates, was sufficient
guarantee of independence.  The Court also held that the legislation governing the
appointment of magistrates and functioning of magistrates' courts would be subject to
constitutional control.  I will deal later with the question whether the relevant legislation
meets the requirements of section 174(7) of the Constitution.

[67] The High Court judgment refers to the fact that it is no longer necessary for the
President or the Minister to consult with the organised professions, or any other clearly
defined professional organisations or peer groups.

          "How or with whom the President and the Minister now consult is a mystery.  It is now
     possible for the President and the Minister to decide who they will consult.  The persons
     consulted may or may not be representatives of the designating authority".

[68] The "organised professions" or "clearly identified professional organisations" are
not however given a privileged position in appointments to the Judicial Service
Commission.  Sections 178(1)(e) and (g) of the Constitution refer to nominations from
within the "advocates' profession" and the "attorneys' profession" and to the designation
by "teachers of law".  Section 178(2) provides that when there are more than two
nominations from within each of the "professions", the President "after consulting the
relevant profession" has the power to determine which of the nominees should be
appointed.

[69] The language of the Magistrates Act is similar to this.  It requires that the Minister
consult the advocates' profession and the attorneys' profession on such matters.  How
that consultation is to be undertaken is not prescribed; but it is also not prescribed by the
Constitution in the case of appointments to the Judicial Service Commission.  Although
the Minister determines how the consultation is to take place, the question whether there
has been adequate consultation is subject to constitutional control.  If he chooses a
method which is not appropriate for ascertaining the views of the two professions, his
decision would be invalid.  The same applies to the appointments to be made by the
President from the ranks of regional magistrates and chief magistrates.

Conclusion on the Magistrates Commission
[70] Section 4 of the Magistrates Act deals with the objects of the Commission.  The
first two objects specified are:

               "(a) to ensure that the appointment, promotion, transfer or discharge of, or
          disciplinary steps against, judicial officers in the lower courts take place without
          favour or prejudice, and that the applicable laws and administrative directions
          in connection with such action are applied uniformly and correctly;
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               (b)  to ensure that no influencing or victimization of judicial officers in the lower
          courts takes place".

[71] The fact that the executive has a strong influence in the appointment of the
members of the Magistrates Commission does not mean that magistrates' courts lack
institutional independence.  Nor does it follow from this that the Commission "is unlikely
to take any decisions, express any views or make recommendations which do not find
favour with the Minister".

[72] The chairman of the Commission is a judge.  The two regional magistrates and the
two chief magistrates are senior judicial officers.  All the magistrates are required to
exercise impartiality and independence in the discharge of their duties, and take an oath
of office requiring them to do so.  The practising advocates and practising attorneys are
officers of the court.  The other members of the Commission are also responsible
members of the community, including members of opposition political parties.  There is
no reason to believe that the members of the Commission will not discharge these and
their other duties with integrity, or that viewed objectively there is any reason to fear that
they will not do so.

[73] The changes to the composition of the Commission did have the effect of giving
the legislature and executive a greater say in the composition of the Commission.  This
in itself is not constitutionally objectionable, as discussed above.  To hold that the
influence of the legislature and the executive in the Magistrates Commission and
magistracy undermines the institutional independence and impartiality of courts ignores
the constitutional norm set by the Judicial Service Commission.  It also overlooks the
powerful constitutional and judicial safeguards that are in place and which prevent the
executive and legislature from taking "control" of the magistracy.

[74] It follows that I am unable to agree with the findings made in the judgment of the
High Court concerning the Magistrates Commission.  That, however, does not dispose
of the matter.  Various provisions of the Magistrates Act, the Magistrates' Courts Act and
the regulations made by the Minister under those Acts were found by the High Court to
be inconsistent with the Constitution.  It is necessary now to consider each of the
provisions found to be invalid and to decide whether or not it is inconsistent with the
Constitution.

Judicial independence as an evolving concept
[75] In doing so it must be kept in mind, as Le Dain J said in Valente, that judicial
independence is an evolving concept.  It is relevant therefore to have regard to the legal
and constitutional history of magistrates' courts and higher courts in South Africa in
order to determine whether magistrates' courts as presently constituted have institutional
independence.

[76] Although the use of a landdrost's court can be traced as far back as the late 1600s,
magistrates' courts were themselves first introduced in the Cape Colony in 1830 and
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were later established in Natal in 1846.  In the Orange Free State and Transvaal,
magistrates' courts replaced the landdrost's court as the principal inferior tribunal in
1902.  The different magistrates' courts shared two primary characteristics; a relatively
limited jurisdiction for both civil and criminal matters and the fact that magistrates were
part of the civil service, performing both judicial and administrative functions.

[77] The magistrates' courts forming part of the civil service were thus a well
established feature of the judicial system by the time of Union in 1910.  When, in 1917,
the legislature passed the Magistrates' Courts Act to establish a uniform pattern of
magistrates' courts for the whole country, it had the effect of significantly increasing the
jurisdiction of magistrates' courts in the Cape and Free State, which had previously had
the most limited jurisdiction.  In terms of the 1917 Act, the Governor-General was
responsible for appointing all magistrates, although the Public Service Commission had
some powers of recommendation in line with its general powers with regard to all civil
servants.  The same appointment procedures applied after the passing of the 1944 Act
except that the Act made the Minister of Justice responsible for appointments.

[78] In 1956, the establishment of regional magistrates' courts for criminal matters
resulted in a significant expansion of the criminal jurisdiction of magistrates' courts.
This was followed, in 1965, by an amendment requiring that any person appointed as
a regional magistrate had to hold an LLB degree or have passed the Public Service Senior
Law Examination or an equivalent.  The 1965 amendment also provided that a Regional
Divisions Appointment Advisory Board was to be established that would advise the
Minister on suitable candidates for appointment to regional courts.  The Board consisted
primarily of members of the Department of Justice, together with the Chief Magistrates.
The jurisdiction of district and regional magistrates' courts was again significantly
increased for criminal cases by the Lower Courts Amendment Act of 1977.  Throughout
this period the magistrates continued to form part of the civil service.

[79] The 1993 Magistrates Act was passed following recommendations by the
Hoexter Commission that magistrates should be made independent of the public service
and their appointment, discipline and discharge should be governed by recommendations
of advisory bodies consisting of judicial officers.  In terms of the 1993 Act, the Minister
of Justice remained responsible for the appointment of magistrates, but had to consult
with the Magistrates Commission before doing so.  Provision was also made for a Senior
Civil and Family Magistrates Appointments Advisory Board which was to make
recommendations to the Minister regarding possible appointments.  Section 14(2) of the
Act also makes it clear that, as in the past, magistrates can be required to perform at least
some administrative functions   these functions being assigned by the Minister through
regulations after consultation with the Magistrates Commission.  Despite this, however,
the 1993 Act constituted a decisive shift from past practice in that it set out mechanisms
for the appointment, discipline and removal of magistrates instead of, as was the case
previously, regarding magistrates as public servants to whom the Public Service Act
applied.  Further changes are contemplated in draft legislation introduced into Parliament
towards the end of last year, but which has not yet been adopted.
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[80] To complete the picture it should be added that in 1995 the civil jurisdiction of
magistrates' courts was significantly increased to amounts of up to R100 000 and in
1998 the criminal jurisdiction was also significantly extended with regional courts able
to impose sentences of 15 years imprisonment or a fine of R300 000 while other
magistrates' courts can impose sentences of 3 years imprisonment and fines of R60 000.

[81] The superior courts have never been part of the public service.  Since the time of
Union they have been presided over by judges whose tenure has been protected.  Prior
to the adoption of the interim Constitution, judges were appointed by the executive and
had their salaries determined by Parliament.  Judges could be impeached by a resolution
of Parliament and their conditions of service were determined by regulations formulated
by the Governor-General.

[82] Yet in Minister of the Interior and Another v Harris and Others, Schreiner JA
could refer with confidence to the fact that

          "[t]he Superior Courts of South Africa have at least for many generations had
     characteristics which, rooted in the world's experience, are calculated to ensure, within
     the limits of human frailty, the efficient and honest administration of justice according
     to law.  Our Courts are manned by full-time Judges trained in the law, who are outside
     party politics and have no personal interest in the cases which come before them, whose
     tenure of office and emoluments are protected by law and whose independence is a
     major source of the security and well-being of the state."

[83] Under our new constitutional order much has changed since then and more
changes are foreshadowed in the bill presently before Parliament.  As was previously
mentioned, judges are now appointed by the President on the recommendation of the
Judicial Service Commission.  Their salaries and benefits cannot be reduced, and a
decision of the Judicial Service Commission supported by a resolution of two thirds of
the members of the National Assembly is required for impeachment.  Salaries and
conditions of service are still fixed by regulation, but the Bill makes provision for an
independent commission to make recommendations to government on the remuneration
of judges.

[84] As this history makes clear, there has always been a distinction between the higher
courts and the lower courts.  At the time of the Harris case magistrates were still part of
the public service as they had been since that office was first created in South Africa. 
Unlike judges who have never had such duties, magistrates had extensive administrative
responsibilities particularly in rural areas where they discharged important functions for
the government.

[85] During the past decade there has been a greater acceptance of the need to break
the links that existed between government and magistrates.  The Magistrates Act passed
in 1993 removed magistrates from the public service, gave them greater protection
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against impeachment than they previously had, and established the Magistrates
Commission to ensure that appointments, promotions, transfers and disciplinary action
were carried out without favour or prejudice.  But magistrates continued to perform
administrative duties, and had less institutional security than judges did.

[86] This was the position that existed when the interim Constitution was adopted and
was still the position when the 1996 Constitution came into force.  The 1996 Constitution
states that "[t]he courts are independent".  Yet, as has been mentioned previously, it
pointedly excluded magistrates from the special protection given to judges by sections
176 and 177 of the Constitution.

The correct approach to constitutional adjudication
[87] In dealing with the legislation that was the subject matter of the constitutional
challenge, the High Court seems not to have had regard to two important considerations. 
First, that decisions of the Magistrates Commission and the Minister in giving effect to
powers vested in them by the legislation are subject to constitutional control.  If they take
decisions or conduct themselves in a manner inconsistent with judicial independence, or
with the right that everyone (including magistrates) have to just administrative action,
such decisions or conduct will be invalid, and liable to be set aside by the higher
judiciary.  The well-informed, thoughtful and objective observer would pay due regard
to this.

[88] Secondly, that the legislation must be construed consistently with the
Constitution and thus, where possible, interpreted so as to exclude a construction that
would be inconsistent with judicial independence.  If held to be unconstitutional, the
appropriate remedy ought, if possible, to be in the form of a notional or actual severance,
or reading in, so as to bring the law within acceptable constitutional standards.  Only
if this is not possible, must a declaration of complete invalidity of the section or sub-
section be made.

[89] It is against this background, and in the light of these comments, that I turn now
to consider the findings made concerning specific provisions of the Magistrates Act, the
Magistrates' Courts Act and the regulations made in terms of the Magistrates Act.

Section 3(1) of the Magistrates Act
[90] Section 3(1) of the Magistrates Act deals with the composition of the Magistrates
Commission.  The High Court declared this section to be inconsistent with the
Constitution.  For reasons already given, I am unable to agree with this conclusion.  The
appeal against that part of the order must therefore be upheld.

Section 3(2) of the Magistrates Act
[91] Section 3(2) deals with the term of office of the members of the Commission. 
That is specified as being for five years, but provides that
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          "any such appointment or designation may be withdrawn by the appointing or
     designating authority, as the case may be, at any time after consultation with the
     Commission if in his, her or its opinion there are sound reasons for doing so."

[92] It is relevant for reasons already given, that the Constitution makes provision for
members of the Judicial Service Commission to be replaced by those who designated or
nominated them.  Section 178(3) of the Constitution provides:

          "Members of the Commission designated by the National Council of Provinces serve
     until they are replaced together, or until any vacancy occurs in their number.  Other
     members who were designated or nominated to the Commission serve until they are
     replaced by those who designated or nominated them."

There is, however, a difference between nominations or designations to the Judicial
Service Commission and nominations and designations to the Magistrates Commission. 
In the case of the Judicial Service Commission, the nominations or designations of
members of the legal profession are not made by the executive.  They are made by the
professions themselves, though the President has the power to make the appointment
from among those nominated, if the number of nominees exceeds the number of
vacancies to be filled.  In the case of the Magistrates Commission the designations are
made by the executive after consulting the profession.

[93] There is a difference between being nominated by the executive to perform a duty
which calls for an independent decision and being chosen by the executive to perform
that duty in accordance with its wishes.  If the power to recall is subject to objective
criteria consistent with the Constitution, that power is not constitutionally objectionable. 
However, section 3(2) empowers the "appointing or designating authority . . . after
consultation with the Commission" to recall a member "if in his, her or its opinion there
are sound reasons for doing so".  This is not an objective test.  That is not appropriate,
particularly in the case of appointments or designations of magistrates, advocates,
attorneys and a teacher of law, who account for 11 of the members of the Commission. 
To be consistent with independence, objective criteria should be set for this purpose.

[94] If objective criteria are set for recall, there would be no objection to that power
being vested in the executive.  The exercise of the power, subject to constitutional
control, would meet the requirements of the Constitution.

[95] As section 3(2) presently reads, it is unconstitutional.  This can and ought to be
remedied by deleting the words "in his, her or its opinion"from section 3(2).  This should
be done to avoid any perception that the power to recall permits the executive to exercise
control over members of the Commission.  The order of the High Court declaring the
whole of section 3(2) invalid is set aside and replaced by an order deleting the words "in
his, her or its opinion" from section 3(2).

Section 6A of the Magistrates Act
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[96] Section 6A of the Magistrates Act deals with complaints against magistrates.  It
provides:

          "The Minister shall make regulations  
               (a)  creating a structure and prescribing procedures in terms of which members of
          the public may report to such structure any alleged improper conduct or any
          conduct which has resulted or might result in any impropriety or prejudice on
          the part of a magistrate; and
               (b)  determining the powers and functioning of such structure."

Section 6B of the Act requires the Commission to establish a committee or committees
to deal with complaints pending the establishment of such a committee.  Section 6C
states that the provisions of these sections

          "[s]hall not be construed as empowering the structure, committee or the Commission to
     interfere with the judicial independence or the judicial functioning of a magistrate."

This emphasises the requirements of the Constitution that exist independently of section
6C, and would have been applicable to the functioning of the complaints committee and
the Commission, even if such provisions had not been enacted in the Magistrates Act.

[97] Regulations governing the procedure to be followed in making and dealing with
complaints have been made.  They are referred to as the Complaints Procedure
Regulations and make provision for complaints to be considered by committees
established for each cluster and regional division.  The complaints committee can
either deal with the complaint itself or refer it to the Commission to be dealt with in
accordance with regulation 26.  It seems to be contemplated that only those complaints
that might warrant the imposition of a sanction will be referred to the Commission, to be
dealt with under regulation 26.  I deal later with this regulation.

[98] Section 180 of the Constitution provides that 

          "National legislation may provide for any matter concerning the administration of justice
     that is not dealt with in the Constitution, including   
               (a)  training programmes for judicial officers;
               (b)  procedures for dealing with complaints about judicial officers; and
               (c)  the participation of people other than judicial officers in court decisions."

The fact that the Magistrates Act makes provision for a complaints system is therefore
not open to objection.

[99] The judgment of the High Court, however, holds that the provisions of section 6
and the Complaints Procedure Regulations made in terms of that section, are inconsistent
with the Constitution because they give the executive the exclusive power to create a
mechanism for dealing with improper conduct of magistrates.  According to the judgment
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          "Such a system is clearly open to manipulation and would be perceived by the objective,
     reasonable and informed person to be a method whereby undue influence could be
     exercised on a magistrate."

[100]     There is no basis for this finding.  It fails to have regard to the fact that section
180(c) of the Constitution makes provision for a complaints system to be determined by
national legislation.  National legislation is defined in section 239 of the Constitution as
including "subordinate legislation made in terms of an Act of Parliament."  It fails also
to have regard to the fact that the regulations passed by the Minister are subject to
constitutional control.  If they contain provisions that are inconsistent with the
independence of the courts they will be invalid for that reason, not because they were
made at the instance of the executive.  But if their provisions are consistent with the
independence of the courts, they are not open to objection.

[101]     The appeal against the order insofar as it pertains to the declaration of invalidity
made in respect of section 6A of the Magistrates Act must therefore be upheld.

Section 10 of the Magistrates Act and section 9 of the Magistrates' Courts Act
[102]     The High Court held that the provisions of the Magistrates' Courts Act and the
Magistrates Act,dealing with the appointment of magistrates are inconsistent with the
Constitution.  The relevant provisions are section 10 of the Magistrates Act which
provides that

          "[t]he Minister shall, after consultation with the Commission, appoint magistrates in
     respect of lower courts under and subject to the Magistrates' Courts Act"

and section 9(1) of the Magistrates' Courts Act:

               "(a) Subject to the Magistrates Act, 1993, and the provisions of paragraph (b) of this
          subsection and of section 10, the Minister may appoint for any district or
          subdistrict a magistrate, one or more additional magistrates or one or more
          assistant magistrates and for every regional division a magistrate or magistrates.
               (aA) The Minister may, in a particular case or generally and subject to such
          directions as he or she may deem fit, delegate the power conferred upon him or
          her by paragraph (a) to the Director-General of his or her department or another
          officer of that department with the rank of director or an equivalent or higher
          rank or a magistrate at the head of a regional division or a person occupying the
          office of chief magistrate, including an acting chief magistrate."

[103]     Other provisions of section 9 of the Magistrates' Courts Act deal with the
qualifications for appointment as a regional magistrate or a magistrate, and make
provision for the appointment of acting or temporary magistrates.  It is not necessary to
consider these provisions now.  The judgment of the High Court correctly points out
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that the effect of the sections just quoted is that the Minister appoints magistrates after
consultation with the Commission, which means that he must consult the Commission
before making an appointment, but is not bound by its recommendation.

[104]     This, and the finding that the Magistrates Commission is an executive structure
that is not independent, provided the basis for the conclusion that the appointment
procedures do not provide the institutional independence required by the Constitution. 
This meant that

          "[t]he objective, reasonable and informed person would perceive the appointment of
     magistrates to be open to manipulation in favour of persons well disposed to the
     Executive and therefore likely to favour the Executive; ie that Magistrates are the
     instruments of the Executive."

[105]     I have already dealt with the finding concerning the Magistrates Commission.
The judgment of the High Court seems to have proceeded on the assumption that the
Constitution requires a strict and complete separation of powers between the executive
(the Minister of Justice) and the judiciary (the magistracy).  However it was made clear
in the First Certification Judgment that total separation of powers was neither feasible
nor required by the Constitutional Principles or the Constitution itself:

          " . . . in democratic systems of government in which checks and balances result in the
     imposition of restraints by one branch of government upon another, there is no
     separation that is absolute . . . . the scheme is always one of partial separation."

[106]     In particular, the judgment of the High Court seems to assume that the
involvement of members of the executive and the legislature in the appointment of
judicial officers contravenes the separation of powers required by the Constitution.  The
mere fact, however, that the executive and the legislature make or participate in the
appointment of judges is not inconsistent with the separation of powers or the judicial
independence that the Constitution requires.

[107]     This is supported by an examination of the appointment procedures of other
countries.  A justice of the High Court of Australia is appointed by the Governor General
in Executive Council following consultation between the Attorney-General of the
Commonwealth and Attorneys-General of the States.  Judges of the Supreme Court of
the USA are nominated "by and with the advice and consent of the Senate" and appointed
by the President.  In Canada, judges are appointed by the Governor in Council by
letters patent under the Great Seal.  In Germany, half of the judges of the Federal
Constitutional Court are elected by the Bundestag (House of Representatives) and half
by the Bundesrat (The Federal Council of the Provinces) and the judges of each of
the five Federal Supreme Courts are selected jointly by  the appropriate Federal Minister
and a selection committee composed of the appropriate Provincial (Land) ministers and
an equal number of members elected by the Bundestag.  Yet in none of these countries
would anyone contend that the highest court is a "personal fiefdom" of the executive or
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legislature.

[108]     The emphasis in the judgment of the High Court on the powers of the executive
in relation to the appointment of members of the Commission, and thus in its affairs, is
reminiscent of the argument specifically rejected by this Court in the First Certification
Judgment, where objection was  taken on these grounds to the composition of the Judicial
Service Commission.  In rejecting this contention this Court held,  

          "The mere fact . . . that the Executive makes or participates in the appointment of judges
     is not inconsistent with the doctrine of separation of powers or with the judicial
     independence required by CP VIII.  In many countries in which there is an independent
     judiciary and a separation of powers, judicial appointments are made either by the
     Executive or by Parliament or by both.  What is crucial to the separation of powers and
     the independence of the judiciary is that the judiciary should enforce the law impartially
     and that it should function independently of the legislature and the executive.  NT 165
     is directed to this end.  It vests the judicial authority in the courts and protects the courts
     against any interference with that authority.  Constitutionally, therefore, all judges are
     independent.

          Appointment of judges by the executive or a combination of the executive and
     parliament would not be inconsistent with the CPs.  The JSC contains significant
     representation from the judiciary, the legal professions and political parties of the
     opposition.  It participates in the appointment of the Chief Justice, the President of the
     Constitutional Court and the Constitutional Court judges, and it selects the judges of all
     other courts.  As an institution it provides a broadly based selection panel for
     appointments to the judiciary and provides a check and balance to the power of the
     executive to make such appointments.  In the absence of any obligation to establish such
     a body, the fact that it could have been constituted differently, with greater
     representation being given to the legal profession and the judiciary, is irrelevant."

[109]     It is thus clear that the fact that the Minister is not bound by the recommendations
of the Magistrates Commission is not constitutionally objectionable.  The First
Certification Judgment held that the executive could have retained the power to appoint
judges (and magistrates) itself without infringing the institutional independence required
by the Constitutional Principles.  Thus, the appointment of a Magistrates Commission,
presided over by a judge, and drawn from diverse sections of the legal community to
advise the executive in relation to the appointment of magistrates is a check on the
exercise of executive power, and not a flaw in the appointment process.

[110]     For these reasons, the provisions of section 10 of the Magistrates Act and section
9(1) of the Magistrates' Courts Act are not inconsistent with the Constitution.  The
appeal, insofar as it pertains to the order made in respect of these provisions, must
therefore be upheld.

Sections 11 and 16(1) of the Magistrates Act
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[111]     Section 11 of the Magistrates Act provides:

          "Subject to the provisions of this Act, the conditions of service of a Magistrate shall be
     determined in accordance with the regulations under section 16."

Section 16(1) provides that 

          "[t]he Minister may, after the Commission has made a recommendation, make
     regulations regarding the following matters in relation to judicial officers in the lower
     courts."  

The subject matter of the power to make regulations is spelt out in 16 subparagraphs
dealing with conditions of service of magistrates, and concludes with a general power to
make regulations in respect of any matter 

          "which is not in conflict with this Act, which is reasonably necessary for the regulation
     of the conditions of service of judicial officers or any matter in connection with the
     rights, powers, functions and duties of a judicial officer."

[112]     In the High Court, sections 11 and 16(1) were held to be inconsistent with the
Constitution.  Two reasons were given for this conclusion.  First, that the vesting of the
power in the Minister to make regulations is questionable on the grounds that this is an
impermissible delegation of legislative authority.  Secondly, that section 16(1) allows the
Minister to establish a system for exercising control over magistrates, and in particular, 
empowers him to prescribe a code of conduct for magistrates and to make regulations
dealing with the circumstances under which magistrates can be held to be guilty of
misconduct.

[113]     Although it is not clear from the judgment of the High Court to what extent the
finding concerning section 16 is based on an impermissible delegation, the question must
be dealt with given the reference to it in the judgment. Also, ARMSA and Bekker rely
on an impermissible delegation of legislative power by the National Assembly to the
Minister of Justice to support their challenge to the validity of regulations 16, 19, 25, 26
and 27.

Old order legislation
[114]     The Magistrates Act is classified under the Constitution as "old order legislation". 
Schedule 6 of the Constitution defines "old order legislation" as "legislation enacted
before the previous Constitution [the interim Constitution] took effect."  The Magistrates
Act was assented to on 23 June 1993 and its sections came into force on 1 October 1993
and 11 March 1994   that is before the adoption of the interim Constitution.  Likewise,
most of the regulations in question are old order legislation.

[115]     Section 229 of the interim Constitution provided that:
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          "Subject to this Constitution, all laws which immediately before the commencement of
     this Constitution were in force in any area which forms part of the national territory,
     shall continue in force in such area, subject to any repeal or amendment of such laws by
     a competent authority."

Item 2(1)(b) of Schedule 6 of the 1996 Constitution provides that all law in force on 4
February 1997 (when the Constitution took effect) continues in force subject to
"consistency with the new Constitution".  This includes "old order legislation".

[116]     The question of the delegation of legislative power prior to the interim
Constitution taking effect has already been dealt with by this Court.  In Ynuico Ltd v
Minister of Trade and Industry and Others it was argued that section 2(1)(b) of the
Import and Export Control Act constituted an impermissible delegation of legislative
power in that it allowed the Minister of Trade and Industry by notice in the Gazette to
prescribe a kind or class of goods that should be prohibited from being imported to South
Africa.  On behalf of a unanimous Court, Didcott J rejected this contention, holding that
the interim Constitution operated prospectively and, even if it placed constraints on the
power to delegate (and he expressed no opinion on that issue), this would have no
application to the exercise of power in terms of the Act that took place before the
adoption of the interim Constitution.

[117]     The decision in Ynuico applies to the regulations made in terms of section 16(1)
prior to the coming into force of the interim Constitution.  It is necessary, however, to
consider whether the power to make regulations for the purposes identified in section
16(1) is a legitimate power and, in particular, whether the power to prescribe a code of
conduct, is inconsistent with the Constitution.  It is also necessary to consider whether
the provisions of the regulations themselves are inconsistent with the Constitution.

The power to delegate
[118]     The interim Constitution neither prohibited nor allowed Parliament to delegate
authority to legislate   it was silent on the issue.  In Executive Council, Western Cape
Legislature and Others v President of the Republic of South Africa and Others this
Court recognised that delegating subordinate regulatory authority was not only
constitutionally permissible but necessary for effective governance.  That was accepted
by all the members of the Court.  There was, however, a difference of opinion as to the
limits of that authority.  Whilst the majority accepted that the delegation in issue in that
case was impermissible   it empowered the President to amend or repeal Acts of
Parliament including the Act from which he derived his power   there were differences
within the majority as to whether Parliament can delegate to the executive a power to
amend an Act of Parliament.  It is not necessary to revisit that issue.  Here the delegation
does not empower the Minister to repeal or amend an Act of Parliament.  It empowers
him to prescribe regulations for magistrates.  It was not suggested that the regulations
made by the Minister were not within the purview of the powers vested in him by section
16(1).
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[119]     Whether the vesting of such a power in the Minister is consistent with section
174(7) of the Constitution and the independence of the judiciary are issues to which I will
turn later.  The validity of the regulations depends, however, on those issues.  There is
nothing in the decision of this Court in Executive Council, Western Cape that supports
the submission that the power vested in the Minister to make regulations for the purposes
prescribed by section 16(1) of the Act is inconsistent with the Constitution.  The reliance
by the second and third applicants on this decision is misplaced.

Section 174(7) of the Constitution
[120]     A related argument, relevant not only to this issue but also to other provisions of
the Magistrates Act, is directed to the provisions of section 174(7) of the Constitution. 
The section states:

          "Other judicial officers must be appointed in terms of an Act of Parliament which must
     ensure that the appointment, promotion, transfer or dismissal of, or disciplinary steps
     against, these judicial officers take place without favour or prejudice."

The question is whether this precludes delegation and requires all material provisions
dealing with such matters to be contained in the Act of Parliament itself.  That seems to
have been the view of the High Court, and if it is correct, it would be relevant to this
issue.

[121]     What the Constitution requires is that the Act of Parliament must ensure that these
important matters take place without favour or prejudice.  The Magistrates Act does not
contain detailed provisions dealing with all such matters.  However, it makes provision
for the Magistrates Commission whose principal object is to ensure that this is done. 
The vesting of this power in the Magistrates Commission was in fact the means
specifically chosen in the interim Constitution for ensuring the absence of favour and
prejudice in relation to such matters.

[122]     There are no material differences between the interim Constitution and the 1996
Constitution as far as the independence of courts is concerned.  Although the 1996
Constitution does not require the same means to be adopted, as were adopted in the
interim Constitution for ensuring the absence of favour or prejudice, this omission does
not render unconstitutional the means which passed constitutional muster under the
interim Constitution.  Establishing an appropriately constituted and empowered body is
an effective and suitable means of securing this constitutional objective.

[123]     The Magistrates Commission has been vested with significant powers to enable
it to carry out its mandate.  In terms of section 7 of the Magistrates Act, the Commission
may:

               "(a) carry out or cause to be carried out any investigation that the Commission
          deems necessary;
               (b)  obtain access to official information or documents;
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               (c)  hear any person or summon any person to appear before the Commission for
          questioning, or require from any person a written explanation in respect of any
          matter falling within the ambit of the Commission's objects;
               (d)  advise the Minister with regard to any matter or provide him or her with a
          recommendation;
               (e)  make known any finding, point or view or recommendation of the Commission
          in the manner which and to whom the Commission deems fit."

Furthermore, sections 7(1)(f) and 7(2) provide that the Commission may report to the
Minister for the information of Parliament on any matter it deems fit and that such a
report shall be tabled in Parliament by the Minister within 14 days after it was presented
to him or, if Parliament is not then in session, within 14 days after the commencement
of its next ensuing session.

[124]     This, and the fact that persons who are not dealt with fairly in relation to any of
the matters referred to in section 174(7) are entitled to bring their grievances to the
attention of the Magistrates Commission, and if they do not get satisfaction there, to
apply to the higher courts for relief, is sufficient to meet the requirements of section
174(7) of the Constitution.

Are sections 11 and 16(1) inconsistent with the separation of powers
[125]     The High Court also held that sections 11 and 16(1) of the Act were inconsistent
with the separation of powers.  In this regard the judgment focussed on the power to
prescribe a code of conduct in terms of section 16(1)(e):

          "the judiciary is a branch of government and is required to be independent of the other
     two branches, the Legislature and the Executive.  Experienced members of the judiciary
     have all the knowledge and expertise necessary to draw up a code of conduct . . . ."

The judgment goes on to hold that these provisions enable the executive to 

          "define what misconduct is and the circumstances under which and the conditions and
     manner in which a judicial officer may be found guilty of misconduct.  [It also] has the
     power to provisionally suspend the magistrate and thereafter confirm his suspension.

          The objective, reasonable and informed person would perceive the provisions of s
     16(1)(e) and (j) to impinge on the independence of the magistrates profession because
     they could be used to influence the way in which magistrates perform their judicial
     functions."

I am unable to agree with this conclusion. 

[126]     Section 16(1)(e) provides:

          "The Minister may, after the Commission has made a recommendation, make
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     regulations regarding . . . a code of conduct to be complied with by judicial officers."

[127]     The power to compile a code of conduct for magistrates is vested in the
Magistrates Commission.  As there cannot be two inconsistent codes of conduct, the
Minister will be bound by the decision of the Magistrates Commission as to what the
code of conduct should be.  The High Court judgment also overlooks the fact that the
power to make a code is subject to three constraints.  First, regulations may only be made
after the Commission has made recommendations regarding such matters.  Secondly, the
regulations when made are subject to Parliamentary control.  They have to be tabled
in Parliament and Parliament is given the power to disapprove of any regulation by way
of resolution.  Finally,  and most importantly, the regulations are subject to constitutional
control by the higher judiciary which is required by the Constitution to declare any
legislation inconsistent with the Constitution to be invalid to the extent of such
inconsistency.

[128]     If the Minister acts without having received a recommendation from the
Commission, the regulation will not be valid.  If, after having received a
recommendation, he or she departs from it, that decision would also be invalid.
Furthermore, if regulations are made which are inconsistent with judicial independence
they will be invalid.  Viewed objectively, therefore, the power to make regulations for
the conditions of service of magistrates is a limited power, which does not entitle the
Minister to impair the independence guaranteed by the Constitution.

[129]     The code of conduct is contained in Schedule E to the regulations and is
introduced by regulation 54A.  There was no challenge to any specific provisions of the
code of conduct.  The only question raised in argument and in the High Court judgment
is whether the power to make such a code can only be vested in the judiciary.

[130]     It is no doubt desirable that any code of conduct for the judiciary should be
determined by the judiciary itself.  That would be consistent with judicial independence
and with the separation of powers.  For instance, Parliament regulates how its members
are expected to behave, and what their ethical duties are.  It would be appropriate for the
judiciary to do the same.  This, in fact, is the case as far as the higher judiciary is
concerned where a code of conduct has been adopted by consensus amongst the judges
themselves.  The question is, however, whether legislation authorising the Magistrates
Commission, or the Minister of Justice (within the constraints mentioned) to prescribe
a code of conduct for magistrates is inconsistent with judicial independence.  

[131]     I have come to the conclusion that it is not unconstitutional to vest this power in
the Commission.  The making of the code is subject to the controls that have been
mentioned, and the higher judiciary can ensure that nothing appears in the code that
would in any way be inconsistent with judicial independence.  Viewed objectively, there
is no risk that the code could ever impair judicial independence, and that being so, there
is no basis for holding that the section 16(1)(e) is inconsistent with the Constitution.  The
consequential finding made by the High Court that regulation 54A and Schedule E (the
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code of conduct) are inconsistent with the Constitution cannot be sustained and the appeal
is therefore upheld.

[132]     Similar considerations apply to section 16(1)(j) which provides:

          "The Minister may, after the Commission has made a recommendation, make
     regulations regarding . . . the circumstances under which and the conditions and manner
     in which a judicial officer may be found guilty of misconduct, or to be suffering from
     continued ill-health, or of incapacity to carry out his or her duties of office efficiently."

[133]     Regulations can only be made in terms of this power after the Commission has
made recommendations.  When made they are subject to parliamentary control and
ultimately to constitutional control by the higher courts.  If, viewed objectively, the
regulations are consistent with the Constitution and the judicial independence required
by it, they pose no threat to magistrates.  If not, they are not valid.

[134]     The same applies to other regulations made in terms of section 16(1).  Although
the Minister has the power to prescribe the framework regulating the conditions of
service of magistrates, that framework must be consistent with the Constitution and
judicial independence.

[135]     The provisions of sections 11 and 16(1), seen alone, or in the context of the Act
as a whole, do not therefore impinge on the independence of magistrates.  The appeal
against the High Court's finding to the contrary must therefore be upheld.

Section 12 of the Magistrates Act
[136]     Section 12 of the Magistrates Act deals with the determination of magistrates'
salaries.  The relevant provisions are:

                    "(1) (a)  Subject to the provisions of this section, any person occupying the
               office of magistrate shall, in respect of that office, be paid a salary in
               accordance with the scale determined from time to time for his or her
               rank and grade by the Minister by notice in the Gazette in consultation
               with the Commission and with the concurrence of the Minister of
               Finance. 
                         (b)  Different categories of salaries and salary scales may be so  determined
               in respect of different categories of magistrates. 
               (2)  A notice in terms of subsection (1) or any provision thereof may commence
          with effect from a date which may not be more than one year before the date of
          publication thereof.
               (3)  The first notice in terms of subsection (1) shall be issued as soon as possible
          after the commencement of this Act, and thereafter such a notice shall be issued
          if circumstances, including any revision and adjustment of salaries and
          allowances of public servants since the latest revision and adjustment of salaries
          of magistrates, so justify. 
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                    (4)  (a)  A notice issued in terms of subsection (1) shall be tabled in Parliament
               within 14 days after publication thereof, if Parliament is then in session,
               or, if Parliament is not then in session, within 14 days after the
               commencement of its next ensuing session.
                         (b)  If Parliament by resolution disapproves such a notice or any provision
               thereof, that notice or that provision, as the case may be, shall lapse to
               the extent to which it is so disapproved with effect from the date on
               which it is so disapproved.
                         (c)  The lapsing of such a notice or provision shall not affect   
                                   (i)  the validity of anything done under the notice or provision up
                    to the date on which it so lapsed;
                                   (ii) any right, privilege, obligation or liability acquired, accrued or
                    incurred as at that date under or by virtue of the notice or
                    provision.
               (5)  The amount of any salary payable in terms of subsection (1), shall be paid from
          moneys appropriated by Parliament for that purpose.
               (6)  The salary payable to a magistrate shall not be reduced except by Act of
          Parliament: Provided that a disapproval contemplated in subsection (4)(b) shall,
          for the purposes of this subsection, not be deemed to result in a reduction of
          such salary.
               (7)  If an officer or employee in the public service is appointed as a magistrate, the
          period of his or her service as a magistrate shall be reckoned as part of and
          continuous with his or her service in the public service for the purposes of leave,
          pension and any other condition of service."

[137]     The High Court held that in terms of this section the salaries of magistrates are in
effect determined by the executive.  This, and the fact that there is no guarantee against
salaries once determined being reduced, meant that "they would be perceived to be open
to manipulation".  That, the Court held, meant that section 12 was inconsistent with the
Constitution.

[138]     The determination of salaries of judicial officers raises difficult questions to which
there are no easy solutions.  Adequate remuneration is an aspect of judicial independence. 
If judicial officers lack that security, their ability to act independently is put under strain. 
Moreover, if salaries are inadequate it would be difficult to attract to the judiciary persons
with the skills and integrity necessary for the discharge of the important functions
exercised by the judiciary in a democracy.  Thus, the requirement mentioned by
Ackermann J in De Lange v Smuts that judicial officers must have "a basic degree of
financial security".  But who is to determine what that is?  If it is the legislature or the
executive this may give rise to the tensions between the judiciary and the other arms of
government, and the judiciary itself could then be thrust into the position of having to
deal with litigation in which the issue is whether the salaries are consistent with the
constitutional requirement of judicial independence.  That is obviously undesirable. 
Although judges could exercise that function in relation to the remuneration of
magistrates, it would be invidious to have to be judges in their own cause if  their own
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salaries were in issue.

[139]     Judicial officers ought not to be put in a position of having to do this, or to engage
in negotiations with the executive over their salaries.  They are judicial officers, not
employees, and cannot and should not resort to industrial action to advance their interests
in their conditions of service.  That makes them vulnerable to having less attention paid
to their legitimate concerns in relation to such matters, than others who can advance their
interest through normal bargaining processes open to them.

[140]     Parliament and the executive, the other two arms of government, are in a different
position.  They have control over the public purse and are entitled through legislation and
executive action to determine their own remuneration and conditions of service.  A
mechanism has, however, been put in place to avoid the conflict inherent in such a
situation.  Sections 219(1) and (2) of the Constitution require an independent commission
to be established to make recommendations concerning such remuneration.  The
Independent Commission for the Remuneration of Public Office Bearers performs that
function.

[141]     In the High Court, and again in this Court, counsel for ARMSA and Bekker
contended that an independent remuneration commission was needed to determine
salaries of magistrates and to protect them against pressure that could be brought to bear
on them by the government through its power to fix salaries.  They relied on the decision
of the Supreme Court of Canada in the Provincial Judges case where it was held that

          "the imperative of protecting the courts from political interference through economic
     manipulation requires that an independent body   a judicial compensation commission
       be interposed between the judiciary and the other branches of government."

Such an institutional go-between serves two purposes.  It avoids bargaining between
judges and the executive or the legislature over judicial salaries.  It also avoids any
perception that through the exercise of the power to determine judicial salaries, the
legislature or the executive might be perceived to be interfering with judicial
independence.

[142]     In Canada at the time of that case there were commissions established by the
various provincial legislatures to advise them on judicial salaries.  In some cases, the
advice of the commission was binding, in others, the advice was non-binding.  The Court
held that it was not a requirement of judicial independence in Canada that the advice of
the commission be binding on the executive or the legislature.  It was sufficient that the
commission be required to give advice, that the legislature or the executive be required
to consider that advice before taking a decision, and that if it did not follow the advice,
that it be required to give reasons for its decision.  The reasons need only be rational
since the manner in which public funds are spent is a power that resides with the
legislature and the executive.
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[143]     The judgment of the majority of the Supreme Court of Canada in the Provincial
Judges case was delivered by Lamer CJ.  It appears from his judgment that he was
particularly anxious about the relationship that existed then between the provincial judges
on one hand, and the provincial legislatures and executives on the other.  That
relationship had been the subject of considerable strain which had reached breaking point
as a result of salary reductions that had been prescribed for provincial judges in various
provinces.  Lamer CJC said,

          "[l]itigation, and especially litigation before this Court, is a last resort for parties who
     cannot agree about their legal rights and responsibilities.  It is a very serious business. 
     In these cases, it is even more serious because litigation has ensued between two primary
     organs of our constitutional system   the executive and the judiciary   which both serve
     important and interdependent roles in the administration of justice."

The task of the Court was thus

          "to explain the proper constitutional relationship between provincial court judges and
     provincial executives, and thereby assist in removing the strain on the relationship."

The Court did not order that Commissions be established.  They already existed.  What
it did was to explain how the system should function, and set aside salary reductions that
had been made.  It did so not because reduction was not permissible (it held that there
may be circumstances in which salary reductions could be justified) but because the
reductions had been made without consulting the Commissions.  It is clear from the
judgment that what the Court required was some institutional protection to ensure that
the power to set judicial salaries was perceived to be subject to safeguards to prevent it
from being abused.

[144]     Conditions in South Africa are not the same as conditions in Canada.  Although
the Constitution affords special protection to judges, it does not deal with the manner in
which their salaries are to be determined.  It provides only that their salaries, allowances
and benefits "may not be reduced" and requires that national legislation establish a
framework for determining the salaries, allowances and benefits of judges.  However,
such a framework has not been established.  Their salaries and benefits are still dealt with
under the pre-constitutional legislation, the Judges Remuneration and Conditions of
Employment Act.  In terms of this Act the remuneration is determined by the President
by proclamation in the Gazette.  No provision is made for the President to consult or
to act on the advice of any person or body.  The proclamation must, however, be tabled
in Parliament within 14 days of having been made, and Parliament has the power to reject
its provisions.  The Act also regulates the pension rights of judges, and provides that
other conditions of service are to be determined by regulations made by the President
after consulting the Minister, the Chief Justice, the President of the Supreme Court of
Appeal and the Judges President of the various divisions of the High Court, and courts
of equal status.  These conditions include matters such as leave, provision of transport
facilities, and other related matters.
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[145]     There is thus no remuneration commission to advise the government on salaries
of judges and magistrates.  The Magistrates Commission, however, plays an important
role in the determination of magistrate's salaries.  As stated previously, it is a diverse
body consisting of representatives of the legislature, the executive, magistrates, and
persons from the legal profession and is presided over by a judge.  Although the majority
of the members of the Commission are nominees of the legislature and the executive, I
do not think that in itself, this undermines the role of the Commission as an independent
intermediary in the determination of magistrates' salaries.

[146]     Unlike the magistrates, there is no filter between the judges and the executive to
mediate the determination of their remuneration.  Recognising this, the Minister has
submitted a Bill to Parliament to vest the Independent Commission for the
Remuneration of Public Office Bearers with the power also to make recommendations
on the salaries of judges and magistrates.  This is part of the evolving process of judicial
independence in South Africa.

[147]     Although magistrates do not have the same protection as judges do concerning the
reduction of their salaries   they can be reduced but only by Parliament   the Minister
has to consult the Magistrates Commission and the Minister of Finance before
determining their salaries.  Adjustments have to be made if circumstances, including "any
revision and adjustment of salaries and allowances of public servants" justify this.

[148]     This means that, by law, magistrates' salaries must be brought under revision at
regular intervals.  When this happens, the Magistrates Commission has an important role
in determining what the salaries will be.  If agreement cannot be reached between the
Commission and the Minister on such matters, the Commission would be obliged to
make known that such difference exists, and the Minister would have to be able to justify
his refusal to agree with the Commission's recommendations.  The Minister of Finance
also has to be consulted.  The Commission and the Minister must act in accordance with
section 165 of the Constitution to ensure that the salaries are consistent with the
independence of magistrates.  Only Parliament is empowered to reduce salaries.  A
resolution to reduce the salaries of magistrates must be justifiable, and if this cannot be
done, the decision can be set aside by the higher judiciary as being inconsistent with
judicial independence; so too a decision not to adjust salaries in circumstances that call
for an adjustment to be made.  Moreover, a decision of the Magistrates Commission
on salaries would itself be subject to constitutional control by the higher judiciary.  These
are significant guarantees against the power to set salaries being used as a means of
exerting pressure on magistrates.

[149]     If regard is had to the safeguards that exist to protect magistrates against the
possible abuse of the power to determine their salaries and the position of magistrates in
the court hierarchy, I am not persuaded that section 12 of the Magistrates Act is
inconsistent with judicial independence as it is evolving in South Africa.  The appeal,
insofar as it pertains to section 12, must therefore be upheld.
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The retirement of magistrates: sections 13(1) and 13(5)(a) of the Magistrates Act
[150]     Section 13(1) of the Magistrates Act provides that the retiring age for magistrates
is 65.  Section 13(1)(a) contains a proviso to section 13(1) which states that:  

          "the Minister may, after consultation with the Commission, allow a magistrate 
               (i)   who, on attaining the age of 65 years wishes to continue to serve in such office;
          and
               (ii) whose mental and physical health enables him or her to do so,
          to continue to hold such office for the period that the Minister may determine".

[151]     This requires the extension of tenure to be for a "period" to be determined by the
Minister.  The consultation contemplated by the proviso includes not only whether tenure
should be extended, but also the period of the extension should that be allowed.  A
magistrate holds office under such an arrangement for a fixed and predetermined period
and not at the discretion of the executive.  The terms of the extended tenure are thus
not inconsistent with judicial independence, and this was not questioned by the High
Court.

[152]     The High Court held, however, that the proviso is inconsistent with the
Constitution for a different reason.  It enables the executive to allow a magistrate to
continue in office after reaching retiring age, and to determine the period for which the
magistrate may do so.  It regarded the requirement that there be consultation with the
Magistrates Commission as providing no safeguard against possible executive abuse, and
concluded that there might be a perception

          "that the prospect of continuing in office would induce the magistrate to tailor his
     judgments with that object in mind:  i.e. to win the favour of the executive."

[153]     The same approach was taken by the High Court in dealing with section 13(5)(a).
This section provides:

          "The Minister may, at the request of a magistrate, allow such magistrate to vacate his
     or her office   
               (i)  on account of continued ill-health; or
               (iA) in order to effect a transfer and appointment as contemplated in section 15(1)
          of the Public Service Act, 1994 (Proclamation No. R. 103 of 1994); or
               (ii) for any other reason which the Minister deems sufficient."

[154]     The High Court held that

          "The Minister is not required to consult with any independent body or to act on the
     recommendation of any independent body.  A magistrate who wishes to be permitted to
     vacate office on account of continued ill-health is accordingly completely dependent
     upon the discretion of the Minister.  Such a mechanism will be perceived by the
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     reasonable and informed person to be open to manipulation.  The regulation is
     inconsistent with the requirement of independence of the magistrates' courts and with
     the requirements of s 174(7) of the Constitution."

[155]     Where permission is given to a magistrate to retire early, this has the effect of
protecting pension rights that would otherwise be prejudiced by early retirement without
such permission.  To that extent the Minister's consent is to the benefit of the magistrates
concerned.  So too is permission to remain in office after reaching the normal retiring
age.  I cannot accept, however, that viewed objectively this impairs the institutional
independence of magistrates.  In Valente's case the Supreme Court of Canada had to deal
with a similar contention raised in that case concerning the control exercised by the
executive over certain discretionary benefits or advantages.  These included post
retirement re-appointment or continuation in office to enable a provincial judge to
complete service entitling her or him to a pension.  Le Dain J said in that case, 

          "it would not be reasonable to apprehend that a provincial court judge would be
     influenced by the possible desire for one of these benefits or advantages to be less than
     independent in her or his adjudication."

I agree, and that applies equally to magistrates in South Africa.

[156]     The judgment of the High Court does not deal specifically with section
13(5)(a)(iA) or 13(5)(a)(ii).  In the text of the judgment, the High Court declared the
whole of section 13(5) to be inconsistent with the Constitution.  In its order, it only
refers to sections 13(5)(a) and (c).  The reasoning applicable to the declaration of
invalidity made concerning retirement on the grounds of ill-health was presumably
considered to be applicable to the early vacation of office for any of the reasons
mentioned in section 13(5)(a).

[157]     Section 13(5)(a)(iA) enables a magistrate to be transferred to the public service. 
The High Court did not consider whether this link with the public service is inconsistent
with judicial independence, nor was any argument addressed to us in that regard.  No
evidence was directed to the reasons for such a provision, or its implications.  In the
circumstances it would not be appropriate to express any opinion on this.  This judgment
is confined to the grounds on which the constitutionality of section 13(5)(a) was held by
the High Court to be inconsistent with the Constitution.  In my view the finding of
unconstitutionality on those grounds cannot be sustained.

[158]     It follows that the appeal against the finding of unconstitutionality made in regard
to sections 13(1) and 13(5) must be upheld.

[159]     Regulation 30, which deals with the procedure to be followed by a magistrate
seeking early retirement on the grounds of ill-health, was declared to be inconsistent with
the Constitution because of the finding made by the High Court in respect of section
13(5)(a)(i).  In view of the contrary conclusion to which I have come concerning that
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section, the appeal against the finding  of the High Court that regulation 30 is inconsistent
with the Constitution must also be upheld.

The impeachment of magistrates: sections 13(2), (3) and (4) of the Magistrates Act
[160]     Section 13(2) of the Magistrates Act provides that a magistrate may not be
suspended or removed from office otherwise than in accordance with the provisions of
the Act.  Sections 13(3) and (4) of the Act deal with the grounds on which magistrates
may be removed from office, and the procedure to be followed in such cases.  They
provide as follows:

                    "(3) (a)  The Commission may provisionally suspend a magistrate from office
               pending an investigation by the Commission into such magistrate's
               fitness to hold office.
                         (aA) The Minister may confirm such suspension if the Commission
               recommends that such magistrate be removed from office 
                                   (i)  on the ground of misconduct;
                                   (ii) on account of continued ill-health; or
                                        (iii)     on account of incapacity to carry out the duties of his or her
                         office efficiently.
                         (b)  A magistrate so suspended from office shall receive, for the duration of
               such suspension, no salary or such salary as may be determined by the
               Minister on the recommendation of the Commission.
                         (c)  A report in which the suspension in terms of paragraph (aA) of a
               magistrate and the reason therefor are made known, shall be tabled in
               Parliament by the Minister within 14 days of such suspension, if
               Parliament is then in session, or, if Parliament is not then in session,
               within 14 days after the commencement of its next ensuing session.
                         (d)  Parliament shall, within 30 days after the report referred to in paragraph
               (c) has been tabled in Parliament, or as soon thereafter as is reasonably
               possible, pass a resolution as to whether or not the restoration to his or
               her office of a magistrate so suspended is recommended.
                         (e)  After a resolution has been passed by Parliament as contemplated in
               paragraph (d), the Minister shall restore the magistrate concerned to his
               or her office or remove him or her from office, as the case may be.
               (4)  The Minister shall remove a magistrate from his or her office if Parliament
          passes a resolution recommending such removal on the ground of misconduct
          of the magistrate or on account of his or her continued ill-health or his or her
          incapacity to carry out his or her duties of office efficiently."

I deal first with the grounds for removal and then with the procedure prescribed by the
Act and the regulations for the removal of a magistrate from office.

The grounds for removing magistrates from office
[161]     Protection against removal from office lies at the heart of judicial independence. 
The fact that members of the higher judiciary have greater protection than members of
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the lower judiciary, does not mean that the protection given to the lower judiciary is
inconsistent with judicial independence.  That question depends upon the nature of the
protection given to members of the lower judiciary viewed in the context of the functions
that they are required to perform.

[162]     The grounds for removal of the lower judiciary prescribed by the Act  
"misconduct, continued ill-health or incapacity"   are not materially different to grounds
on which judges may be removed in countries such as Australia, Canada, New
Zealand and the United Kingdom.  The grounds are also similar to the grounds on
which the Public Protector, the Auditor-General or a member of the South African
Human Rights Commission, the Commission on Gender Equality and the Electoral
Commission may be removed from office.  In their case the standard prescribed by the
Constitution is "misconduct, incapacity, or incompetence".

[163]     All these institutions are entitled under the Constitution to similar protection to
that given to courts and their independence is also guaranteed.  This is dealt with in
section 181 of the Constitution which applies to all these institutions.  In language
tracking that used in sections 165(2), (3) and (4), it provides:

               "(2) These institutions are independent, and subject only to the Constitution and the
          law, and they must be impartial and must exercise their powers and perform
          their functions without fear, favour or prejudice.
               (3)  Other organs of state, through legislative and other measures, must assist and
          protect these institutions to ensure the independence, impartiality, dignity and
          effectiveness of these institutions.
               (4)  No person or organ of state may interfere with the functioning of these
          institutions."

[164]     The protection that these functionaries have against removal from office is
entrenched in the Constitution.  They are entitled to at least the same protection of their
independence as magistrates are.  Indeed, in the case of the Auditor-General and the
Public Protector, whose functions involve matters of great sensitivity in which there
could well be confrontation between the functionaries concerned and members of the
legislature and the executive, a higher level of protection would certainly not be
inappropriate.

[165]     In the circumstances I am not persuaded that the provisions of the Magistrates Act
dealing with the grounds upon which magistrates may be removed from office are
inconsistent with their judicial independence.

The procedure to be followed
[166]     Sections 13(2), (3) and (4) of the Act prescribe the procedure that has to be
followed in order to remove a magistrate from office.  An initial enquiry must be
undertaken by the Commission, which is empowered provisionally to suspend a
magistrate pending its investigation.  If, in the light of its investigation, the
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Commission recommends that the magistrate be removed from office, section 13(3)(aA)
of the Act provides that "[t]he Minister may confirm such suspension".

[167]     Parliament, however, has the final say.  If the Minister confirms the suspension,
a report dealing with the suspension and the reasons therefor must be tabled in Parliament
by the Minister within 14 days of the suspension.  Within 30 days of the report, "or as
soon thereafter as is reasonably possible" Parliament must resolve whether or not the
magistrate concerned should be restored to office.  The Minister is obliged to act in
accordance with that resolution, and either restore or remove the magistrate from office,
as the case may be.

[168]     The High Court held that this procedure does not "safeguard magistrates against
removal in a discretionary or arbitrary manner".  Various reasons are given for this
conclusion:

          "The decision to suspend the magistrate provisionally in terms of s 13(3) is taken by the
     Magistrates Commission, which is an extension of the Executive.  Such suspension
     takes place before an inquiry has been held into the magistrate's fitness to hold office. 
     The decision to confirm the suspension is taken by the Minister, a member of the
     Executive, on the recommendation of the Magistrates Commission, also before an
     inquiry has been held.  During such suspension the magistrate shall receive no salary or
     such salary as may be determined by the Minister on the recommendation of the
     Commission.  On considering a report from the Minister, Parliament may decide to
     recommend that the magistrate be restored to office or removed from office.  The
     Minister is obliged to give effect to such resolution."

[169]     The Constitution deals with the impeachment of judges but not magistrates.  It
makes provision for a two-stage process to be followed where impeachment of a judge
is under consideration.  Section 177(1) requires an initial investigation to be carried out
by the Judicial Service Commission.  If the Commission finds that grounds exist for the
removal of the judge from office, that finding is subject to confirmation by the National
Assembly by a resolution supported by at least two thirds of its members.  Section 177(3)
of the Constitution provides that "[t]he President, on the advice of the Judicial Service
Commission, may suspend a judge" whose capacity to remain in office is being
considered by the Judicial Service Commission.  These provisions provide an indication
of how the Constitution seeks to make provision for the removal of judges from office
in a manner consistent with judicial independence.

Suspension of magistrates pending investigation
[170]     Since the Constitution makes provision for a judge to be suspended on the advice
of the Judicial Service Commission pending its investigation, there can be no
constitutional objection to a similar power being vested in the Magistrates Commission,
pending an investigation by it into whether or not a particular magistrate is fit to remain
in office.
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[171]     The fact that such a suspension takes place before the impeachment enquiry is
held, is not necessarily open to objection.  The nature of the allegation against the
magistrate may, in itself, be so serious as to make it inappropriate for the person
concerned to continue to sit as a magistrate while the allegation is being investigated. 
The Commission would have to have reliable evidence before it to warrant such action
and it would have to conduct its affairs in a manner consistent with natural justice.  If in
the particular circumstances of the case its decision cannot be justified or if it has failed
to comply with the requirements of natural justice, its decision would be liable to be set
aside on review by the higher courts.  That constitutes adequate protection against any
possible abuse of this power.

[172]     It follows that section 13(3)(a) is not inconsistent with judicial independence and
that the appeal relating to this section must be upheld.

[173]     Section 13(3)(b) of the Act provides that a magistrate "so suspended" from office, 

          "shall receive, for the duration of such suspension, no salary or such salary as may be
     determined by the Minister on the recommendation of the Commission".

It is not clear whether this refers to a provisional suspension under section 13(3)(a) as
well as a confirmed suspension under section 13(3)(aA), or only to a confirmed
suspension under section 13(3)(aA).  In the view I take of the matter it is not necessary
to decide this question in this judgment.

[174]     The High Court held that the provisions of section 13(3) "do not safeguard the
salary of magistrates from being reduced in a discretionary or arbitrary manner".

[175]     Suspension is, however, only competent where there is an investigation into the
"fitness" of a magistrate to hold office.  The decision to investigate has to be taken by the
Commission and that will be competent only when the allegations, if established, are
sufficiently serious to warrant removal from office.  Such allegations are likely to be
made only rarely.  If they are, and if good reason exists for suspension, a withholding of
salary during suspension is not necessarily disproportionate.  That is so even if the
withholding of suspension can take place from the time of a provisional suspension. 
There is no reason why a magistrate who is not fit to hold office, and is removed from
office for that reason, should be paid for the period during which she or he is under
suspension prior to removal.  If the magistrate is not removed from office the salary
withheld has to be paid.

[176]     The conclusion of the High Court that there is no safeguard against the salary
being reduced in a "discretionary or arbitrary manner" ignores the fact that the
Commission must discharge its functions consistently with judicial independence and the
right that every person has under the Constitution to just administrative action.

[177]     Section 13(3)(b) leaves it to the Minister to determine the payability of salary on
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the recommendation of the Commission.  For the reasons that follow immediately, this
is not appropriate.  The Minister should not have the power to depart from decisions of
the Commission on such matters.  That can be remedied by deleting from section
13(3)(b) the words "the Minister on the recommendation of".  The order of the High
Court declaring the whole of section 13(3)(b) invalid is set aside and replaced with an
order deleting from the section the words "the Minister on the recommendation of".

The Minister's role in the proceedings
[178]     In terms of section 13(3)(aA) the Minister "may" confirm the recommendation. 
If this means that the Minister has a discretion to confirm a recommendation by the
Commission that a magistrate be suspended, Parliament will be engaged only if such
confirmation is given.  The regulations that supplement the Act contemplate that the Act
does give the Minister a discretion to confirm the suspension, or to decline to do so and
instead to impose lesser penalties on the magistrate concerned.  I deal more fully with this
later.  For the moment it is sufficient to say that the vesting of such powers in the
Minister would not be consistent with judicial independence.

[179]     The Minister, a member of the government, should not have the power to exercise
discipline over judicial officers and to punish them for misconduct.  That would place the
judicial officers concerned in a subordinate position in relation to the government which
is inconsistent with judicial independence.

[180]     The first question to consider is whether it is possible to read the Act and the
regulations in a way that would be consistent with judicial independence, and if not,
whether it is possible to remedy such constitutional invalidity by means of severance,
notional severance or reading in.

[181]     As far as the Act is concerned, if "may" in section 13(3)(aA) is read as conferring
a power on the Minister coupled with a duty to use it, this would require the Minister to
refer the Commission's recommendation to Parliament, and deny him any discretion not
to do so.  In that event the reference in section 13(3)(c) to a report on the reasons for the
suspension would be construed as referring to the Commission's reasons for its decision. 

[182]     In my view this is the constitutional construction to be given to section
13(3)(aA).  On this construction, the procedure prescribed by section 13(3) of the Act
for the removal of a magistrate from office is not inconsistent with judicial independence. 
It would be similar to the process prescribed by the Constitution for the removal of
judges.  The proceedings would be initiated by the Magistrates Commission and a
recommendation that the magistrate be removed would have to be referred to Parliament. 
Removal could only take place if Parliament resolves that this should happen.  This is the
same as the procedure for removing a judge, save that the investigation is by the
Magistrates Commission and not the Judicial Service Commission and the confirmation
required is a resolution of Parliament and not a resolution of two thirds of the National
Assembly.
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[183]     Though the special majority of the National Assembly required in the case of
judges gives them added protection, this in itself does not make the procedure for the
removal of magistrates inconsistent with judicial independence.  Impeachment on the
basis of an independent investigation subject to confirmation by Parliament is generally
recognised as a high degree of protection against executive power, consistent with
judicial independence.  The fact that it differs from the protection given to judges is an
incident of the Constitution itself which does not prescribe the same degree of protection
for magistrates as it does for judges.

[184]     The appeal, insofar as it pertains to section 13(3)(aA) must therefore be upheld.

[185]     In the text of the judgment of the High Court the findings concerning removal
from office are summarised.  According to this summary, sections 13(3)(d) and (e) "are
found to be inconsistent" with the Constitution.  No reasons are given, but presumably
this was a consequence of the declarations made concerning the other sub-paragraphs of
section 13(3).  However, the formal order at the conclusion of the judgment does not
refer to sections 13(3)(d) and (e).  In the light of the conclusions to which I have come
concerning section 13(3), sections 13(3)(d) and (e) cannot be said to be inconsistent with
the Constitution.

[186]     If section 13(4) is intended to make clear that the Minister must act on a resolution
of Parliament, it adds nothing to section 13(3).  The only substantive meaning it can have
is to vest a power in Parliament to remove a magistrate from office on the grounds of
misconduct, ill-health or incapacity, without a preliminary investigation into such matters
by the Magistrates Commission. But that is inconsistent with judicial independence.  A
parliamentary resolution is required as a safeguard and not as a means of avoiding the
consequences of an independent investigation called for by section 13(3).  The finding
of the High Court that section 13(4) is inconsistent with judicial independence must
therefore be confirmed and the appeal in this regard is dismissed.

The regulations on the impeachment of magistrates
[187]     The regulations deal with the procedures to be followed where impeachment may
be in issue.  The relevant regulations assume that the Act allows the Minister a discretion
to confirm a recommendation for suspension or to impose a lesser penalty on the
magistrate concerned. That is not consistent with the Act as I have construed it, nor is it
consistent with judicial independence.  As appears from what follows, some of the
regulations will have to be re-drafted to bring them into conformity with the Constitution.

[188]     In effect what the regulations contemplate is this.  If a complaint is received about
a particular magistrate, a preliminary investigation may be undertaken to determine
whether or not a formal charge should be brought against that person.  The Commission
determines whether or not to call for this investigation, but may decide to embark upon
an enquiry itself if it is satisfied that there is sufficient evidence to warrant that being
done.  Detailed provisions are then made as to the manner in which the investigation is
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to be conducted.

Regulation 25
[189]     Regulation 25 provides:

          "A magistrate may be accused of misconduct if he  
               (a)  is found guilty of an offence;
               (b)  contravenes any provision of these regulations;
               (c)  contravenes the Code of Conduct, if there is one;
               (d)  is negligent or indolent in the carrying out of his duties;
               (e)  uses intoxicants or stupefying drugs excessively;
               (f)  accepts, without the permission of the Minister, or demands in respect of the
          carrying out of or the failure to carry out his duties any commission, fee or
          pecuniary or other reward, not being the emoluments payable to him in respect
          of his duties, or fails to report to the Minister the offer of such a commission,
          fee or reward;
               (g)  misappropriates or makes improper use of any property of the State;
               (h)  absents himself from his office or duty without leave or valid cause;
               (i)  makes a false or incorrect statement, knowing it to be false or incorrect, with a
          view to obtaining any privilege or advantage in relation to his official position
          or his duties or to the prejudice of the administration of justice; or
               (j)  refuses to execute a lawful order.

[190]     The judgment of the High Court refers to this definition of misconduct, saying that
it is

          "so broad that even a parking offence could lead to disciplinary proceedings, so too
     every "contravention" of the Code of Conduct".

[191]     Regulation 25 deals with conduct which may give rise to an accusation of
misconduct.  That accusation can only form the subject matter of a charge of misconduct
if as a result of a preliminary investigation conducted in terms of regulation 26, a
recommendation is made that such charge be brought, or if a preliminary investigation
is considered to be unnecessary because there is "prima facie evidence to support the
charge".  The Commission must be satisfied that sufficient grounds exist for a charge
of misconduct before such a charge can be brought against a magistrate.  A trivial offence
such as a "parking offence" or a minor contravention of the regulations or the Code of
Conduct would not constitute "sufficient grounds" for a charge.

[192]     What constitutes misconduct by a judicial officer cannot really be defined with
any precision.  It depends upon the nature of the conduct complained of, and the
particular circumstances in which that conduct was committed.  Regulation 25 defines
the circumstances in which an accusation of misconduct can be made.  If the regulation
had simply provided that an accusation of misconduct should be the subject of a
preliminary investigation in order to determine whether or not there are grounds for
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bringing a charge of misconduct against a magistrate, there could have been no objection
to it.  In defining circumstances in which an accusation can be brought, regulation 25
draws attention to conduct which may give rise to a charge.  Whether that conduct in fact
justifies the charge will depend upon all the circumstances including the nature of the
offence, or the respects in which the regulations have been breached or the Code of
Conduct has been contravened.  Regulation 25 is capable of being construed as indicated
above and applied consistently with judicial independence, and in the circumstances I
cannot agree with the conclusion of the High Court that the regulation is inconsistent with
the Constitution. The appeal is therefore upheld.

Regulation 26
[193]     Regulation 26 deals in considerable detail with the procedure to be followed in
preliminary investigations.  The terms of the regulation are set out in the schedule to this
judgment.  The proceedings are initiated by the Commission where an accusation of
misconduct has been made against a magistrate.  Regulation 26(1) provides:

          "If a magistrate is accused of misconduct, the Commission may appoint a magistrate or
     a person (hereinafter called the investigating officer) to conduct a preliminary
     investigation and to obtain evidence in order to determine whether there are any grounds
     for a charge of misconduct against the magistrate: Provided that, if the Commission is
     of the opinion that there is prima facie evidence to support the charge, the Commission
     may charge the magistrate concerned in writing with misconduct without the said
     preliminary investigation."

[194]     The procedure to determine whether or not a formal charge should be brought thus
involves either a preliminary investigation by an investigator appointed by the
Commission to deal with that issue and make recommendations to the Commission as to
what should be done, or, if the Commission is of the opinion that there is sufficient
evidence to support a charge, a decision by the Commission itself to lay a formal charge. 
The preliminary investigation, if required, can be undertaken by a "magistrate or a
person".  The preliminary investigation is for the limited purpose of deciding whether or
not to bring a formal charge.  The investigator has no authority to make any finding
against the magistrate and there is thus no need at this stage of the proceedings to require
that they be conducted by a judicial officer.

[195]     If a charge is brought and there is a need for a formal hearing then the regulations
provide that the Commission shall appoint "a magistrate or person" to preside at the
enquiry and a "magistrate or person" to lead the evidence.  The presiding officer is
required to make a finding as to whether or not the magistrate concerned is guilty of
misconduct and if so whether there are any "aggravating or mitigating circumstances".
Those findings must then be submitted to the Commission for its consideration.  The
Commission, in turn, considers the record and the recommendation and makes its own
recommendation as to what should be done.  Whilst the person leading the evidence
need not necessarily be a magistrate, the person charged with the responsibility of making
a finding as to whether or not the magistrate concerned has been guilty of misconduct,
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should be a judicial officer.  It is not consistent with judicial independence that a person
other than a judicial officer should be charged with this responsibility.

[196]     Apart from this, the procedure prescribed in the regulations for the conduct of the
investigation is consistent with fairness and not open to objection.  Moreover, any
investigation would also have to be conducted in a manner consistent with natural
justice.

[197]     The flaw in the regulation concerning the status of the presiding officer can be
corrected by deleting from regulation 26(6) the words "or person" where they appear for
the first time immediately before the words "hereinafter called the presiding officer". 
Regulation 26(6) would then read as follows:

          "If the magistrate charged in terms of subregulation (1) or (3)  
               (a)  denies the charge; or 
               (b)  fails to comply with the direction referred to in subregulation (4), 
          the Commission shall appoint a magistrate (hereinafter called the presiding officer) to
     preside at the investigation, and a magistrate or person to lead evidence: provided that
     the Commission may dispense with the appointment of a presiding officer and establish
     a committee to conduct the investigation, in which case a reference in this regulation to
     'presiding officer' shall be deemed to be a reference to such a committee."

[198]     There is, however, another issue arising from the provisions of regulation 26 that
calls for consideration.  Regulation 26(17) vests in the Minister a discretion as to the
sanction to be imposed.  The Minister may "suspend" the magistrate, "relieve" the
magistrate from office, or impose a lesser penalty.  The penalties which may be imposed
are:
               1.   A caution or reprimand.
               2.   Directing that the magistrate shall not be promoted to a higher salary scale
          or a  higher position for a period not exceeding five years.
               3.   Transferring the magistrate to other "headquarters".
               4.   Imposing a fine not exceeding R10 000
               5.   Postponing the decision as to the penalty "with or without conditions" for
          a period of 12 calendar months.

[199]     The vesting of a power in the Minister to determine an appropriate sanction is
inconsistent with judicial independence.  Where sanctions are appropriate they must be
imposed by an independent body charged with the investigation of the complaint    in
this case the Magistrates Commission.  Moreover, the vesting of such a power in the
Minister  is inconsistent with the only construction of section 13(3)(aA) that would be
consistent with the Constitution.  It follows that regulation 26(17) as presently
formulated is inconsistent with judicial independence.  That inconsistency cannot be
remedied by reading in or actual or notional severance.

[200]     Before leaving this issue it is necessary to draw attention to the reference in
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regulation 26(17) to the possible sanctions of a fine or transfer to other headquarters.  The
regulation does not say to whom the fine prescribed in item 4 is payable.  Presumably it
is contemplated that the fine will be payable to the Department of Justice.  But that
implies a relationship that is inconsistent with judicial independence.  Judicial officers
are not accountable to the government.  They are accountable to the Constitution and the
law and to the courts as independent institutions.  If the misconduct attracts criminal
sanctions the magistrate concerned will be liable to the penalties prescribed by the
criminal law for such misconduct.  But the penalty must be imposed by a criminal court
in an ordinary prosecution and not as a sanction for a breach of the code of conduct.  The
payment of a fine to an organ of state for misconduct that does not constitute a criminal
offence is not a sanction compatible with judicial independence.

[201]     A compulsory transfer designed to serve as a penalty is also not a sanction
compatible with judicial independence.  There may be reasons for transferring a
magistrate to another district for operational reasons and not as a penalty where the
circumstances of particular complaints found to be justifiable make it desirable that this
be done.  But if this is not the case, a compulsory transfer is not rationally related to
the misconduct.  A sanction not rationally related to the misconduct is not consistent with
judicial independence.

[202]     If regulation 26(17) is declared to be invalid, and the presiding officer at any
enquiry is a magistrate, the remainder of the regulation will serve the legitimate and
important purpose of providing a framework for conducting enquiries into serious
allegations that might warrant the removal of a magistrate from office.  Lesser complaints
can be dealt with in terms of the Complaints Procedure Regulations.  If it is considered
necessary that provision be made for the Commission to have the power to impose
appropriate sanctions other than recommending removal from office, that power can be
given to the Commission through an amendment to regulation 26.  The appropriate order,
therefore, is not to declare the whole regulation to be inconsistent with the Constitution,
but to sever the offending portions from the regulation.

[203]     The order of the High Court declaring the whole of regulation 26 invalid is set
aside and is replaced by an order deleting the words "or person" where they appear for
the first time in regulation 26(6) immediately before the words "hereinafter called the
presiding officer" and deleting the whole of regulation 26(17).

Regulations 27, 28 and 29
[204]     Regulations 27, 28 and 29 deal with the procedure to be followed in respect of an
investigation into the alleged incapacity or ill-health of a magistrate that prevent the
magistrate concerned from carrying out his or her duties efficiently.  The terms of the
regulations are set out in the schedule to this judgment.  The procedures to be followed
are consistent with fairness.  They involve a full investigation into the allegations during
which the magistrate concerned has the opportunity of making representations and
disputing any of the allegations made.  The investigations would also have to be
conducted in a manner consistent with natural justice.
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[205]     Two matters call for consideration.  First, the reference to the investigations being
carried out in the first instance by "a magistrate or any person".  A judicial officer is not 
the only person qualified to carry out such investigations.  For instance, medical
practitioners or persons skilled in the field of the particular incapacity alleged to impair
the magistrate's ability, would often be suitably qualified persons to carry out the
investigation.

[206]     Secondly, the role of the Minister in the process.  For reasons already given, the
investigation should not be initiated by the Minister, or conducted by persons designated
by the Minister.  That role should be vested in the Commission.

[207]     The only other matter that calls for consideration is whether the final decision to
give effect to the recommendation of the Commission after investigations have been
completed, can be vested in the Minister.  There are two problems in this regard.  First,
the regulation is formulated in a way which would permit the Minister to dismiss the
magistrate, even if the Commission were to find that there are insufficient grounds for
the magistrate to be removed from office because of incapacity or continued ill-health. 
Secondly, it vests the power to make the final decision in the Minister.

[208]     Section 13(3) of the Magistrates Act contemplates that removal on the grounds of
misconduct, ill-health, or incapacity depends upon a resolution passed by Parliament. 
The discretion vested in the Minister by the regulations, is therefore inconsistent with the
Act unless it is construed as vesting in the Minister only a discretion not to refer the
Commission's findings to Parliament.  Construed thus, the Act and the Regulation would
permit the removal of a magistrate from office by a resolution of Parliament on the
grounds of misconduct, incapacity or ill-health on the basis of a finding to that effect
made by the Commission.

[209]     However, the interposition of the Minister into this process is not appropriate.  It
enables the Minister to intervene between the Commission and Parliament to save a
magistrate found by the Commission to be unfit to continue performing his or her duties. 
Confirmation of a resolution of the Magistrates Commission by Parliament is a safeguard
that allows for transparency.  The power to withhold a recommendation from Parliament
is calculated to frustrate rather than to enhance what is otherwise a transparent procedure.

[210]     The regulations are accordingly constitutionally invalid as they stand and must be
so declared.  The appropriate remedy is to delete the words "the Minister or" wherever
they appear in regulations 27(1), 27(2), 29(1), 29(2), 29(3), and 29(4), and to delete
regulations 28(4) and (5) which contemplate that the Minister may withhold from
Parliament a recommendation by the Commission, and regulation 29(9) which vests the
final decision in regard to removal on the grounds of ill-health in the Minister.  This
replaces the portion of the High Court order which declared the whole of regulations 27,
28 and 29 invalid.
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[211]     Interpreting section 13(3)(aA) of the Magistrates Act in the manner set out in
paragraph 181 above, reformulating regulation 26, and severing the offending passages
from the regulations as set out immediately above, will leave in place an equitable
procedure according to which material decisions are taken by the Commission after a
proper investigation by a suitably qualified investigator.  If the Commission recommends
that the magistrate should be removed from office, that recommendation must be
forwarded to Parliament by the Minister, who must then act in accordance with
Parliament's decision.  That is a proper procedure for the impeachment of a judicial
officer.

Promotion of magistrates
[212]     Regulation 16 dealing with the promotion of magistrates was found by the High
Court to be inconsistent with the Constitution.  The regulation provides

          "A magistrate with more than five years' appropriate experience may on the
     recommendation of the Commission be promoted by the Minister to a higher post with
     a clearly distinguishable higher level of work which is accompanied by the granting of
     the rank and salary of that higher post, absorption into that post and the performance of
     the duties attached to that post: Provided that there is a vacancy in a higher post:
     Provided further that a magistrate who performs certain duties in terms of section 14 of
     the Act conferred upon him by the Minister in a specific case after consultation with the
     Commission may be promoted to a higher post without absorption into such higher
     post."

[213]     The High Court held that this regulation will be perceived to affect the
independence of magistrates, because "[t]he Magistrates Commission cannot prevent
manipulation of promotions. . . ."  I am unable to agree with this conclusion.  The
Minister's power, save in respect of cases falling under section 14, is dependent upon the
recommendation of the Commission.  If the Minister does not give effect to a
recommendation, the failure to do so must be justified.  The absence of a vacancy in a
higher post would be an adequate reason.  There may possibly be other adequate reasons,
but if there are, they must be capable of proof and able to withstand constitutional
scrutiny by a reviewing court in the higher judiciary.  This is adequate protection against
the possibility of manipulation of promotions.

[214]     The proviso dealing with the promotion of a magistrate for the purpose of
performing duties in terms of section 14 of the Act, are directly related to that section. 
I deal later with section 14 and hold that the power vested in the Minister by that section
to confer duties on a magistrate in a specific case is inconsistent with the Constitution. 
It follows from that finding that the basis for the words

          "[p]rovided further that a magistrate who performs certain duties in terms of section 14
     of the Act conferred upon him by the Minister in a specific case after consultation with
     the Commission may be promoted to a higher post without absorption into such higher
     post"
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falls away, and those words must be deleted from Regulation 16.

[215]     The High Court also held that matters dealing with promotion should have been
dealt with in the Act itself, and not in regulations.  For the reasons already given, I am
unable to agree with that conclusion.

[216]     The order of the High Court declaring the whole of regulation 16 invalid is
therefore set aside and replaced with an order deleting the words "provided further that
a magistrate who performs certain duties in terms of section 14 of the Act conferred upon
him by the Minister in a specific case after consultation with the Commission may be
promoted to a higher post without absorption into such higher post" from the regulation.

Regulation 17
[217]     The High Court held that the wording of regulations 17(1) and 17(2) is
inconsistent with the Constitution.  These regulations provide:

               "(1) For purposes of seniority and salary, the actual date of absorption into the post
          concerned shall be deemed to be the date of entry to the rank concerned, except
          in the cases falling under section 14, in which case the date of entry shall be
          determined by the Minister.
               (2)  For purposes of seniority the names of the magistrates shall be arranged by the
          Director-General according to rank (where the post promotion basis applies) and
          experience on comparable hierarchical levels in sequence of date of entry into
          those ranks."

[218]     The High Court held that the exception made in regulation 17(1) concerning
promotions linked to cases falling under section 14(1) was inconsistent with the
Constitution.  This was a consequence of its finding in respect of section 14(1) which is
dealt with later in this judgment.  For the reasons given later, I agree that the provisions
of section 14 relevant to regulation 17(1) are inconsistent with the Constitution.  That
flaw can be remedied by severing the offending words from the regulation.  The words
to be severed are: "except in the cases falling under section 14, in which case the date of
entry shall be determined by the Minister".

[219]     The High Court also considered that the reference in regulation 17(2) to the
Director-General preparing seniority lists is inconsistent with the Constitution because
it gives "a discretion to arrange the names of magistrates for purposes of seniority". 
The regulation does not, however, vest any discretion in the Director-General.  It requires
him to prepare a list recording the dates upon which the particular magistrates entered
into particular ranks.  That involves an objective enquiry which should not give rise to
any dispute.  But if it does, the dispute would have to be determined on objective
grounds, which will be subject to review by the Higher Courts.

[220]     It follows that the appeal against the order of the High Court concerning regulation
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17(1) must be dismissed, but that the appeal concerning regulation 17(2) must be upheld.

Regulation 22
[221]     The High Court held that regulation 22 dealing with the transfer of magistrates is
inconsistent with the Constitution.  The regulation provides:

               "(1) The Director-General may transfer a magistrate from his headquarters to other
          headquarters when it is expedient.
               (2)  A magistrate who feels aggrieved because of a transfer may make
          representations to the Director-General.
               (3)  If the representations referred to in subregulation (2) are unsuccessful and not
          dealt with to the satisfaction of the magistrate concerned, the magistrate may
          make representations to the Commission.

               (4)  The Commission makes a final decision regarding the transfer of the
          magistrate."

[222]     According to the High Court

          "[t]he relevant regulation provides that the question of transfer is completely in the
     hands of the director-general who may make a transfer 'when it is expedient'.  This is
     not ameliorated by the fact that the magistrate's recourse is to the Magistrates
     Commission."

[223]     I am unable to agree with this conclusion.  At the time the affidavits were lodged
in the High Court there were 532 Magistrates' Offices in South Africa staffed by 1758
magistrates.  The magistrates hold office in courts of various sizes.  In the smaller courts
(where there may be only a single magistrate in some instances) it is imperative that
vacancies that arise because of resignation, ill-health, promotion or other causes be filled
promptly.  The procedure prescribed by regulation 30 facilitates this.  The process is
initiated by the Director-General.  If the proposal is acceptable to the magistrate there is
no need to trouble the Magistrates Commission.  If, however, the proposal is not
acceptable to the magistrate and the Director-General persists in it, the magistrate can
then turn to the Commission, which makes a decision as to whether or not a transfer
should be effected.

[224]     That procedure itself is not open to objection.  It is necessary, however, to
consider whether it is permissible to vest the Magistrates Commission with the power to
effect a transfer without the consent of the magistrate concerned  

[225]     There is no doubt that a transfer to a post in a place other than that in which the
magistrate is then holding office may cause inconvenience, and disrupt important aspects
of the personal life of the magistrate concerned.  It has a bearing on family life including
the schooling of children, is likely to result in the loss of contact with friends that have
been made, and has all the other difficulties that go with a relocation.  The proper
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functioning of the system is, however, dependent upon there being an ability to transfer
magistrates from one post into another when it is necessary to do so.  When magistrates
accept appointment they know that transfers are a condition of service, and one that they
have to agree to if they wish to pursue a career in the lower judiciary.  What is important
is that transfers should be made for good reasons and without favour or prejudice.  That
is one of the responsibilities of the Magistrates Commission, and there is no reason to
believe that it will not discharge its functions properly, when that issue comes before it. 
If it should not, its decision would be subject to review by the higher judiciary.  I am
therefore unable to agree with the conclusion of the High Court that the provision is
inconsistent with the Constitution.

[226]     In the judgment of the High Court it is also suggested that this provision ought to
have been dealt with in the Act itself, and not in regulations.  For the reasons already
given, that is not necessary.

[227]     The appeal, insofar as it relates to Regulation 22, must therefore be upheld.

Assignment of duties to magistrates: section 14
[228]     Section 14 of the Act provides:

               "(1) A magistrate shall possess the powers and perform the duties conferred on or
          assigned to him or her by or under the laws of the Republic, or, in any specific
          case, by the Minister after consultation with the Commission.
               (2)  The Minister may, after consultation with the Commission, make regulations
          conferring on or assigning to magistrates administrative powers and duties
          which do not affect the judicial independence of magistrates, including
          regulations empowering the Minister, after consultation with the Commission,
          to confer or assign administrative powers and duties of a general nature on or
          to magistrates.
               (3)  The provisions of section 16(2) shall apply with the necessary changes in
          respect of any regulation made under subsection (2)."

[229]     These provisions were introduced into the Act during 1998 at a time when the
Constitution was already in force.  The High Court held that the words in section 14(1)
"or, in any specific case, by the Minister after consultation with the Commission" are
inconsistent with the Constitution because they undermine the independence of
magistrates' courts.

[230]     I agree that magistrates can have only those powers vested in them by law, and
that it is not consistent with institutional independence to permit the Minister to assign
judicial powers to magistrates in addition to those that are ordinarily vested in them.  The
appeal against this finding must therefore be dismissed and the words "or, in any specific
case, by the Minister after consultation with the Commission" are to be deleted.

[231]     Section 14(2) makes provision for the assignment of administrative duties and
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functions to magistrates.  Ideally, magistrates should not be required to perform
administrative duties unrelated to their functions as judicial officers.  To require them to
do so may make them answerable to the executive, and if that happens, the separation of
powers that should exist between the executive and judiciary would be blurred.

[232]     I have previously drawn attention to the fact that there are certain statutes which
confer administrative powers and duties on magistrates.  In effect, section 14(2)
empowers the Minister to make regulations which would add to those administrative
powers and duties.

[233]     This Court has previously had occasion to draw attention to the difficulties
confronting government in attempting to carry out its constitutional mandate to transform
our society, to the extensive demands made upon it in relation to basic needs such as
housing, health, education and social welfare and to the need to make prudent use of
scarce resources.  There may be reasons why existing legislation that makes provision
for administrative functions and duties to be performed by magistrates is necessary, and
is not at present inconsistent with the evolving process of securing institutional
independence at all levels of the court system.

[234]     The question whether administrative duties unrelated to their judicial functions can
properly be assigned to magistrates was not the basis on which the constitutionality of
section 14(2) was challenged.  I accordingly refrain from dealing with that question.  The
only objection taken to section 14(2) was that the power to make the regulations was
vested in the Minister.  That power may only be exercised after consultation with the
Commission and is subject to the qualification that the functions assigned should not
"affect the judicial independence of magistrates".  If regulations are made that are
inconsistent with judicial independence they will be invalid.  Since the regulations
themselves will be subject to constitutional control, there is, in my view, adequate
protection against any possible abuse of this power.  The appeal against the declaration
of invalidity made concerning section 14(2) must therefore be upheld.  It follows that the
appeal against the consequential finding made by the High Court concerning section
14(3) must also be upheld.

Regulations 32 and 33
[235]     Regulation 31 makes provision for magistrates to lodge complaints concerning "an
official act or omission".  The procedure prescribed by regulation 31 is for the complaint
to be lodged with the magistrate's head of office, or if there is no such person, for the
complaint to be lodged with the Magistrates Commission.  Where the complaint is lodged
with the head of office, and the magistrate concerned disagrees with the decision given,
she or he may then refer the complaint to the Magistrates Commission for its decision.
The Magistrates Commission is therefore the ultimate authority in respect of such
complaints.

[236]     Regulations 32 and 33 deal with what is to happen after a complaint has been
investigated.  They provide:
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                    "32. (1)  After completion of the investigation with regard to the complaint or
               grievance referred to in regulation 31 the Commission shall  
                                   (a)  take such steps as it may deem fit with regard to the complaint
                    or grievance concerned; and
                                   (b)  in writing, inform the Magistrate concerned, accordingly.
                         (2)  If the Magistrate concerned is not satisfied with the steps referred to in
               subregulation (1) (a), he may within 10 working days after receipt of
               the notice referred to in subregulation (1) (b), in writing, submit to the
               Commission the reasons for his dissatisfaction, together with copies of
               the relevant documentation regarding his complaint or grievance, with
               the request that it must be submitted to the Minister.
                         (3)  The Commission then forwards the relevant documents to the Minister.

               33.  The Minister shall  
                         (a)  make a decision regarding the complaint or grievance concerned after
               consideration of all the relevant documents and if he deems it expedient
               he may order any further investigation; and 
                         (b)  advise the magistrate concerned, in writing, of his decision."

[237]     The High Court held

          "Since the complaint of the magistrate will be directed against the Minister, his
     department or the Magistrates Commission, these provisions provide no satisfactory
     remedy for the magistrate concerned.  Since the magistrate cannot direct his complaint
     to any independent body for investigation and action, this provision will have a chilling
     effect on the independence of the magistrate.  These provisions will be perceived as
     affecting indirectly the independence of magistrates.  They are therefore inconsistent
     with the independence of the magistrates' courts."

[238]     Regulations 32 and 33 do not deprive magistrates of any remedies they might have
concerning "official acts" that affect them adversely.  If the complaint is about matters
in respect of which the magistrate concerned has no rights, then it is difficult to
understand how the mechanism provided by regulations 32 and 33 can have a "chilling
effect" on the independence of the magistrate concerned.  If there are complaints against
the Minister or the Commission they are likely to relate to issues where the regulations
empower the Minister or the Commission to take certain decisions affecting the
magistrate.  If those decisions are taken properly, the magistrate concerned has no
legitimate grievance.  If they are not taken properly, the magistrate concerned is not
deprived of his or her remedies by regulations 32 and 33, and is entitled to approach the
High Court to have the decision of the Minister or the Commission (as the case may be)
set aside on review.  Where the decisions are not taken by the Minister or the
Commission, and relate to grievances concerning the functioning of the department or
functionaries within the court structure itself, it is appropriate for the complaint to be
considered by the Magistrates Commission.  Where the magistrate concerned is
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dissatisfied with the decision of the Commission, the fact that she or he has the further
right to ask the Minister to order that the investigation be re-opened is an additional
remedy, and not an infringement of judicial independence.

[239]     The procedure laid down by regulations 32 and 33 allows avenues for grievances
to be aired, and I fail to see how it can be said to detract from the institutional
independence of magistrates' courts.  The appeal against the High Court's order
concerning these regulations must therefore be upheld.

Regulation 55
[240]     Regulation 55 provides:

          "Any act, measure, arrangement or direction which is applicable to an officer in the
     Department, shall mutatis mutandis apply to any person who has been appointed in a
     temporary or acting capacity or as assistant-magistrate as a judicial officer in terms of
     section 9 of the Magistrates' Courts Act."

[241]     It is reasonably possible to construe the words "mutatis mutandis" as limiting the
application of the regulation to any "act, measure, arrangement or direction" which may
appropriately be applied to judicial officers.  Thus construed the regulation is not
inconsistent with judicial independence.  The appeal against the High Court's finding to
the contrary must therefore be upheld.

Sections 9(3), (4) and (5) of the Magistrates' Courts Act
[242]     Sections 9(3), (4) and (5) of the Magistrates' Courts Act deal with the appointment
of acting and temporary magistrates.  The sections read as follows:

               "(3) Whenever by reason of absence or incapacity a magistrate, additional magistrate
          or assistant magistrate is unable to carry out the functions of his or her office or
          whenever such office becomes vacant, the Minister, or an officer in the
          Department of Justice or a magistrate at the head of a regional division or a
          person occupying the office of chief magistrate, including an acting chief
          magistrate authorized thereto in writing by the Minister, may appoint any other
          competent person to act in the place of the absent or incapacitated magistrate,
          additional magistrate or assistant magistrate, as the case may be, during such
          absence or incapacity or to act in the vacant office until the vacancy is filled:
          Provided that no person shall be appointed as an acting magistrate of a regional
          division unless he or she has satisfied all the requirements for the degree
          referred to in subsection (1) (b) or has passed an examination referred to in that
          subsection: Provided further that when any such vacancy has remained unfilled
          for a continuous period exceeding three months the fact shall be reported to the
          Magistrates Commission.
               (4)  The Minister or an officer in the Department of Justice or a magistrate at the
          head of a regional division or a person occupying the office of chief magistrate,
          including an acting chief magistrate authorized thereto in writing by the
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          Minister, may appoint temporarily any competent person to act either generally
          or in a particular matter as magistrate of a regional division in addition to any
          magistrate or acting magistrate of that division or as additional or assistant
          magistrate for any district or sub-district in addition to the magistrate or any
          other additional or assistant magistrate.
               (5)  The Minister may, with the concurrence of the Minister of Finance, determine
          the remuneration and allowances and the method of calculation of such
          remuneration and allowances payable to a person appointed under subsection
          (3) or (4), if such person is not an officer of the public service."

[243]     The Constitution recognises that it may be necessary to appoint acting judges
and there can be no constitutional objection, therefore, to the appointment of acting or
temporary magistrates.  There are practical reasons that make this necessary.  This, the
High Court accepted.  It held, however, that the provisions dealing with the manner of
appointment, the tenure of acting magistrates or temporary magistrates, and their
remuneration, were inconsistent with the Constitution:

          "These provisions empower the Executive to select and appoint acting and temporary
     magistrates, to limit their tenure for reasons unrelated to capacity, competence or
     behaviour and to determine the cases to be heard.  These provisions would give rise to
     a perception on the part of the reasonable, objective and informed person that acting and
     temporary magistrates are not independent."

[244]     In dealing with the method of appointment, the High Court drew attention to the
fact that there is no comparable safeguard to that provided in the Constitution for the
appointment of acting judges, whose appointments can only be made by the Minister
after consultation with the senior judge of the court to which she or he is to be
appointed.

[245]     It does not follow from the fact that the Constitution makes provision for
consultation prior to the appointment of an acting judge, that the absence of a comparable
provision in the case of the appointment of acting magistrates, is inconsistent with
judicial independence.  Different requirements may be appropriate for appointments to
different courts.  Thus, in the case of the Constitutional Court whose powers are greater
than those of other courts, an acting appointment can only be made with the concurrence
of the Chief Justice.  In the case of the Supreme Court of Appeal and high courts, the
Minister does not require the concurrence of the head of the court to which a judge is
appointed as an acting judge; all that is required is consultation with the head of court,
which means that the Minister is free to make the final decision.  Powers of magistrates
are significantly less than those of high court judges.  There are also many more
magistrates than there are judges.  Some magistrates sit in courts where there may be only
one or two magistrates, with no ability to manage all the work that has to be done if a
particular magistrate is absent or incapacitated.  In such circumstances there may be a
need for urgent decision making, and the provisions of sections 9(3) and (4) enable that
to be done.
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[246]     Section 9(3) makes provision for a "competent person" to be appointed to act
during the "absence" or "incapacity" of the magistrate whose post is being filled, or in
the case of a vacant post, "until the vacancy is filled".  These are determinate periods
which means that the acting magistrate has security of tenure during the period for which
the appointment is made, and does not hold office at the discretion of the Minister.  The
appeal against the order made concerning section 9(3) must therefore be upheld.

[247]     Section 9(4) does not require the temporary appointment made in terms of that
section to be for a fixed or determinate period.  Bekker refers in his affidavit to a form
of agreement entered into between the state and temporary magistrates.  Clause 7 of what
is said to be a standard contract provides as follows:

               "7.1 The STATE may terminate this CONTRACT summarily or after notice of less
          that [sic] one month as it may deem expedient, in the event of a breach of the
          terms of this CONTRACT by the ACTING MAGISTRATE.  The STATE,
          before exercising its rights under this clause, has the right to suspend the
          ACTING MAGISTRATE from his/her office, without payment of salary, for
          the purpose of making enquiry into any such breach of contract, and nothing
          herein contained shall debar the STATE, after such enquiry, from declaring this
          CONTRACT terminated as from the date of such suspension.
               7.2  The STATE shall have the right to terminate this CONTRACT if the ACTING
          MAGISTRATE does not successfully complete the prescribed course and
          probationary period or if the ACTING MAGISTRATE is at any time during his
          period of service prior to appointment found by the Magistrates Commission to
          be unsuitable for appointment as Magistrate."

An appointment to hold office at the discretion of "the state" is clearly inconsistent with
security of tenure that is an essential element of judicial independence.

[248]     Section 9(4) also makes provision for the appointment of a "competent person"
to act "generally" or "in a particular matter" in a regional or district court.  There may be
occasions on which it will be necessary to appoint an acting magistrate to deal with a
particular case.  For instance where the magistrates of the division concerned are not
qualified to hear the case because of a perceived personal interest in the outcome.  This
happens on occasions where, for that reason, judges from one high court are appointed
to hear a particular case in another high court.  Section 9(4) does not, however, require
that the person to be appointed to deal with a particular case be another magistrate.  It
requires only that the person appointed be a "competent person".  Whilst there can be no
objection to appointing a "competent person" as a temporary magistrate to act generally
in a particular court, to appoint a person who is not a magistrate and who does not have
security of tenure to hear a particular case would, in my view, be inconsistent with
judicial independence.  The constitutional flaws in section 9(4) cannot readily be resolved
through reading in, severance or notional severance, and the section needs to be redrafted. 
The appeal against the High Court's order must therefore be dismissed and the order of
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invalidity made concerning this section is confirmed.

[249]     The principal, though not the only, sources from which appointments to the
magistracy are made, are the prosecuting service and the Department of Justice.  Where
a person employed in these sectors of the public service is appointed as an acting
magistrate for a limited period, this has the undesirable consequence that the person
concerned returns to the public service when the acting appointment comes to an end. 
However, if such persons could not be appointed as acting magistrates, there would be
considerable difficulty in filling temporary vacancies in the magistracy that need to be
filled.  There are accordingly practical reasons at this stage of the evolving process of
judicial independence that call for such appointments to be made.  Section 9(5)
contemplates that if this happens the persons concerned will continue to receive the salary
ordinarily payable to them as members of the public service.  It is only if persons are
appointed from outside of the public service that a salary has to be determined.  Because
magistrates' salaries are geared to particular grades, a decision has to be made at the time
of appointment as to where within those grades the acting magistrate will rank for salary
purposes.  Section 9(5) empowers the Minister to fix a salary in consultation with the
Minister of Finance.  The salary has to be paid out of public revenue and this is a
practical arrangement.  Since the salary has to be fixed before the acting appointment is
made, and the acting appointment is only for a limited period, the procedure does not
impinge on judicial independence.  The appeal against the declaration of invalidity made
concerning this section must therefore be upheld.

Section 12(2) of the Magistrates' Courts Act
[250]     Section 12(2) of the Magistrates' Courts Act provides:

          "An additional magistrate or an assistant magistrate 
               (a)  may hold a court;
               (b)  shall possess such powers and perform such duties conferred or imposed upon
          magistrates as he is not expressly prohibited from exercising or performing
          either by the Minister or by the magistrate of the district."

[251]     The order made by the High Court declares section 12(2)(b) to be inconsistent
with the Constitution.  However, no reasons for this order are given in the judgment.
Notwithstanding this, I am satisfied that the section is inconsistent with judicial
independence.  All magistrates whether appointed permanently or temporarily, must have
the powers vested in them by law, and it is wholly inconsistent with judicial
independence to vest in the Minister or any other person the authority to prohibit any
magistrate from exercising or performing such powers.  The appeal concerning section
12(2)(b) must therefore be dismissed and the High Court's declaration of invalidity must
be confirmed.

Alleged executive interference in the functioning of the magistrates' courts
[252]     Reference is made in the papers to an enquiry that was conducted into allegations
made against a particular magistrate, and to correspondence dealing with the appointment
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of assessors, to support the contention that the executive is able to interfere with the
functioning of magistrates' courts.  There is also a dispute as to whether Van Rooyen and
Tshabalala can tender evidence concerning allegations of executive interference made by
certain magistrates.  That issue is the subject of review proceedings which had not been
heard when the matter was dealt with by this Court.  It was also the subject of an
application by Van Rooyen and Tshabalala to supplement the appeal record in the present
matter.

[253]     None of this is relevant to the issues that have to be decided in this case.  This case
is concerned with institutional independence, and not with the interference by the
executive with judicial independence in particular cases.  Van Rooyen and Tshabalala do
not suggest that there were any irregularities in their cases, or that the magistrates before
whom they appeared acted otherwise than impartially and independently in dealing with
them.  

[254]     If in particular cases, members of the executive have acted in a manner
inconsistent with judicial independence, or should they ever attempt to do so in the
future, that would be inconsistent with the Constitution, and could be challenged by
persons affected thereby as being unlawful conduct.  There is, however, no substance in
the contention that the proceedings taken against Van Rooyen and Tshabalala should be
set aside because of alleged irregularities committed on other occasions in cases to which
they were not party.  The application to supplement the record is therefore refused.

Tshabalala and Van Rooyen's appeals
[255]     The applications by Tshabalala and Van Rooyen for leave to appeal must now be
considered.  In Van Rooyen's case the application involves an appeal against the
conviction and sentence imposed on him by the Regional Court.  Tshabalala's case
involves an application to review and set aside the proceedings pending against him in
the Magistrates' Court.  In the High Court, Van Rooyen's appeal and Tshabalala's review
were dismissed and a negative certificate was furnished by the judge in terms of rule
18(2) concerning the prospects of success on appeal. 

[256]     The merits of Van Rooyen's appeal are not in issue.  The only question raised on
his behalf is whether his right to a fair trial under section 35(3) of the Constitution was
infringed.  He contended that section 35(3)(c) entitled him "to a public trial before an
ordinary court", and that the regional court in which he was convicted was not ordinary
court within the meaning of the Constitution because it lacked the institutional
independence that "ordinary courts" must have.  As a result, so he contends, the
conviction and sentence were nullities.

[257]     Tshabalala's appeal raises the same issue but in a different form.  It is his
contention that because of the lack of institutional independence, a regional court is not
competent to try him and that the proceedings before that court should be set aside.

[258]     Magistrates' courts and regional courts handle the great majority of criminal
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prosecutions.  The Constitution protects the independence of these courts and the core
values of the independence of the judicial officers presiding in them.  Their decisions are
subject to appeal and review in the higher courts.  This was the system that had existed
for many years before the interim Constitution was adopted in 1994.  It was the system
in place when the interim Constitution came into force in April 1994 and when the 1996
Constitution came into force in February 1997.  Both Constitutions guaranteed judicial
independence.  Both Constitutions recognised the existing magistrates' courts.  Section
170 of the 1996 Constitution provides that:

          "Magistrates' Courts and all other courts may decide any matter determined by an Act
     of Parliament, but a court of a status lower than a High Court may not enquire into or
     rule on the constitutionality of any legislation or any conduct of the President."

[259]     Regional courts have authority to deal with Van Rooyen's case and Tshabalala's
case in terms of the Magistrates' Courts Act and in view of the provisions of the
Constitution it can hardly be said that they are not "ordinary courts" within the meaning
of section 35(3)(c).

[260]     It was contended, however, that because magistrates lack institutional judicial
independence they are not competent to preside at criminal trials.  Although the
conclusions to which I have come differ from those reached by the High Court, there are
provisions of the of the Magistrates' Courts Act, the Magistrates Act and the regulations
made in terms of the Magistrates Act that are inconsistent with institutional
independence.  That does not mean, however, that magistrates' courts must stop
functioning, that all decisions taken by magistrates must now be set aside as nullities, and
that the persons convicted by magistrates of criminal offences must be released from jail.

[261]     The High Court declined to declare that Van Rooyen's trial was a nullity or that
magistrates lack the competence to preside over criminal trials, holding

          "that is not competent relief in terms of the Constitution and even if it is, it is not an
     order which I consider just and equitable.  Obviously what is required is a declaration
     of invalidity in respect of each statutory provision and regulation that is attacked and not
     a declaration that magistrates' courts are unconstitutional because they lack institutional
     independence . . . . Van Rooyen, Tshabalala and Thelemaros cannot benefit from a
     declaration of invalidity in respect of the statutory provisions because the order of this
     Court is subject to confirmation by the Constitutional Court . . . and it is very unlikely
     that the Constitutional Court itself will order that such declaration of invalidity will have
     an immediate effect.  The dictates of good governance require that the Executive and
     Legislature be given an opportunity to put these matters right so that there can be no
     disruption or dislocation in the administration of justice . . . ."

[262]     I agree that there is no basis for granting to Van Rooyen and Tshabalala the relief
that they seek.  It is clearly in the interests of justice that the magistrates' courts and the
regional courts should continue to function.  There is no reason to believe that the

Page 63



Van Rooyen Judgement
magistrates presiding in those courts will not administer justice, as they have done in the
past, impartially, independently and in accordance with the law.  Their oath of office and
the Constitution, by which they are bound, requires no less.

[263]     If there is any attempt to interfere improperly with the way that a magistrate
hearing a particular case conducts or decides the case, an accused person affected
adversely has a remedy that can be exercised in that case; there is, however no reason to
believe that there will be any occasion for this to be done.

[264]     There is no reason why Van Rooyen and Tshabalala should be treated differently
from other convicted and accused persons.  Van Rooyen does not suggest that any
improper influence was brought to bear on the magistrate who decided his case and
convicted him.  He accepts that "subjectively" the Court in which he was tried functioned
as an independent and impartial court, but contends that viewed objectively there was an
absence of institutional independence which meant that the magistrate was not competent
to try him.  In effect, he seeks to set aside a conviction imposed on him by a properly
appointed judicial officer, whose authority is derived from statute, and who conducted
the proceedings themselves fairly, because the conditions of service of all magistrates do
not meet to the fullest extent the standards of judicial independence required by the
Constitution.

[265]     That is not "appropriate relief" in respect of the findings that have been made.
Although there are provisions of the two Acts and the regulations that fall short of what
is required to meet the evolving standard of judicial independence, the core values of
judicial independence remain intact.  Magistrates, and persons appearing before them, are
protected by the specific provisions of section 165 of the Constitution against any attempt
to interfere with the way in which magistrates discharge their judicial duties.  The
Magistrates Commission is charged with the responsibility of ensuring that appointments,
promotions, transfers, or discharge of, or disciplinary steps against judicial officers in the
lower courts take place without favour or prejudice, and that no improper influencing or
victimisation of such judicial officers takes place.  It is a properly constituted body that
is required to discharge its functions in accordance with the provisions of the
Constitution.  If it should fail to do so, the law provides safeguards enabling aggrieved
persons to secure appropriate relief from the high courts, and if necessary the Supreme
Court of Appeal and ultimately this Court.

[266]     The provisions of the Acts and regulations that have been found to be inconsistent
with the Constitution do not detract from the core values of judicial independence and do
not affect the capacity of the overwhelming majority of the judicial officers ordinarily
presiding in these courts to conduct fair trials.  It is in my view beyond doubt that
magistrates' courts and regional courts are "ordinary courts" within the meaning of
section 35(3) of the Constitution, and that Travers and the overwhelming majority of
magistrates who ordinarily preside in these courts are competent to determine cases
within their jurisdiction.
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[267]     I am satisfied, therefore, that there is no prospect that an appeal to this Court by
Van Rooyen against the conviction and sentence imposed upon him will succeed.  I am
also satisfied that there is no prospect that the appeal by Tshabalala against the dismissal
of his claim to stay and set aside the proceedings that he faces in the regional court will
succeed.  In the circumstances the application for leave to appeal by Van Rooyen and
Tshabalala must be refused.

Summary
[268]     A summary of the conclusions reached in this judgment appear from the following
table:

Provision
Conclusion
Para

                    Magistrates Act 90 of 1993

Section 3(1)
Appeal upheld.
90

Section 3(2)
The order of the High Court is set aside and replaced with an
order deleting the words "in his, her or its opinion" from
section 3(2).
95

Section 6A
Appeal upheld.
101

Section 10
Appeal upheld.
110

Section 11
Appeal upheld.
135
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Section 12
Appeal upheld.
149

Section 13(1)
Appeal upheld.
158

Section 13(3)(a)
Appeal upheld.
172

Section 13(3)(aA)
Appeal upheld.
184

Section 13(3)(b)
The order of the High Court is set aside and replaced with an
order deleting from the section the words "the Minister on the
recommendation of".
177

Section 13(3)(d) and
(e)
Not inconsistent with the Constitution.
185

Section 13(4)
Appeal dismissed   order of invalidity confirmed.
186

Section 13(5)
Appeal upheld.
158

Section 14(1)
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Appeal dismissed   the words "or, in any specific case, by the
Minister after consultation with the Commission" are to be
deleted from the section.
230

Section 14(2)
Appeal upheld.
234

Section 14(3)
Appeal upheld.
234

Section 16(1)
Appeal upheld.
135

                Magistrates' Courts Act 32 of 1944

Section 9(1)
Appeal upheld.
110

Section 9(3)
Appeal upheld.
246

Section 9(4)
Appeal dismissed   order of invalidity confirmed.
248

Section 9(5)
Appeal upheld.
249

Section 12(2)(b)
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Appeal dismissed   order of invalidity confirmed.
251

   Regulations for Judicial Officers in the Lower Courts, 1993

Regulation 16
The order of the High Court is set aside and is replaced with
an order deleting the words "provided further that a magistrate
who performs certain duties in terms of section 14 of the Act
conferred upon him by the Minister in a specific case after
consultation with the Commission may be promoted to a
higher post without absorption into such higher post" from
regulation 16.
216

Regulation 17(1) 
Appeal dismissed   the words "except in the case falling under
section 14, in which case the date of entry shall be determined
by the Minister" to be deleted from regulation 17(1).
218

Regulation 17(2)
Appeal upheld.
220

Regulation 22
Appeal upheld.
227

Regulation 25
Appeal upheld.
192

Regulation 26
The order of the High Court  is set aside and is replaced by an
order deleting the words "or person" where they appear for the
first time in regulation 26(6) immediately before the words
"hereinafter called the presiding officer" and deleting the
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whole of regulation 26(17).
203

Regulation 27
The order of the High Court is set aside and replaced with an
order deleting the words "the Minister or" in regulations 27(1)
and 27(2).
210

Regulation 28
The order of the High Court is set aside and replaced with an
order deleting regulations 28(4) and 28(5).
210

Regulation 29
The order of the High Court is set aside and replaced with an
order deleting the words "the Minister or" in regulations 29(1),
29(2), 29(3), and 29(4) and deleting regulation 29(9).
210

Regulation 30
Appeal upheld.
159

Regulation 32
Appeal upheld.
239

Regulation 33
Appeal upheld.
239

Regulation 54A
Appeal upheld.
131

Regulation 55
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Appeal upheld.
241

Schedule E  (the code
of conduct)
Appeal upheld.
131

                              Other

The Complaints Procedure Regulations are not inconsistent with the Constitution.
100

The application by Van Rooyen and Tshabalala to supplement the record is refused.
254

The application for leave to appeal by Van Rooyen and Tshabalala is refused.
267

[269]     In the result there are provisions of the Magistrates Act, the Magistrates' Courts
Act and the Regulations for Judicial Officers in the Lower Courts as presently formulated
that fall short of what is required to ensure the institutional independence of magistrates'
courts.  However, in the context of the protection given to magistrates' courts and
magistrates at an institutional level by the Constitution itself and by the other safeguards
referred to in this judgment, the legislation viewed as a whole is consistent with the core
values of judicial independence.

Costs
[270]     The applications by Van Rooyen and Tshabalala relate to criminal proceedings in
which orders for costs are not ordinarily made.  This, however, was not raised in the
notice of appeal or in argument.  In substance, Van Rooyen, Tshabalala and Themelaros
failed to secure the relief they sought, which was to have the criminal proceedings against
them set aside.  Notwithstanding this, the High Court ordered the Minister of Justice and
Director of Public Prosecutions to pay their costs as well as the costs of Bekker and
ARMSA.  The awarding of costs was a matter within the discretion of the High Court.
Van Rooyen, Tshabalala, Bekker and ARMSA have succeeded on some but not all of the
constitutional issues raised by them.   Although there have been alterations to the orders
made by the High Court in favour of Bekker, ARMSA, Van Rooyen and Tshabalala, I
do not consider it appropriate in the circumstances of this case to interfere with the way
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the High Court exercised its discretion as to costs.  

[271]     As far as the appeal and application for leave to appeal are concerned, the
constitutional issues are important.  In the circumstances, although the appeal succeeded
in part and the application for leave to appeal has been dismissed, I consider that this is
a case in which it would be appropriate to make no order as to the costs of the appeal and
the application for leave to appeal.

Order
[272]     The orders of constitutional invalidity that must be made, other than the order
concerning section 9(4) of the Magistrates' Courts Act, do not affect the structures and
functioning of the courts in any material respects and there is accordingly no need to
suspend such orders.  All that is necessary is to make the orders prospective so that
completed matters are not affected.  The order concerning section 9(4) should however
be suspended to permit temporary magistrates to be appointed when that is necessary
pending an appropriate amendment to the section.  Suspension for a period of twelve
months should be adequate for such purpose.

[273]     The following order is made:

               1.   The application by Van Rooyen and Tshabalala to supplement the record
          is refused.

               2.   The application for leave to appeal by Van Rooyen and Tshabalala against
          paragraphs III(1), (2) and (5) of the order made by the High Court is
          refused.

               3.   The appeal by the State and the Minister of Justice against paragraphs
          III(3) and (5), and IV(1) and (3) of the order made by the High Court
          succeeds.  The orders made in those paragraphs are set aside and the
          following order is substituted for them:

                         (A)  The words "in his, her or its opinion" in section 3(2) of the
               Magistrates Act 90 of 1993 are declared to be inconsistent with the
               Constitution and invalid.

                         (B)  The words "the Minister on the recommendation of" in section
               13(3)(b) of the Magistrates Act are declared to be inconsistent with
               the Constitution and invalid.

                         (C)  Section 13(4) of the Magistrates Act is declared to be inconsistent
               with the Constitution and invalid.

                         (D)  The words "or, in any specific case, by the Minister after
               consultation with the Commission" in section 14(1) of the
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               Magistrates Act are declared to be inconsistent with the Constitution
               and invalid.

                         (E)  Sections 9(4) and 12(2)(b) of the Magistrates' Courts Act 32 of
               1944 are declared to be inconsistent with the Constitution and
               invalid.

                         (F)  The words "provided further that a magistrate who performs certain
               duties in terms of section 14 of the Act conferred upon him by the
               Minister in a specific case after consultation with the Commission
               may be promoted to a higher post without absorption into such
               higher post" in regulation 16 of the Regulations for Judicial Officers
               in the Lower Courts promulgated in Government Gazette 15524 GN
               R361, 11 March 1994 (as amended) are declared to be inconsistent
               with the Constitution and invalid.

                         (G)  The words "except in the case falling under section 14, in which
               case the date of entry shall be determined by the Minister" in
               regulation 17(1) of the Regulations for Judicial Officers in the
               Lower Courts are declared to be inconsistent with the Constitution
               and invalid.

                         (H)  The words "or person" where they appear for the first time in
               regulation 26(6) of the Regulations for Judicial Officers in the
               Lower Courts immediately before the words "hereinafter called the
               presiding officer" are declared to be inconsistent with the
               Constitution and invalid.

                         (I)  The words "the Minister or" in regulations 27(1), 27(2), 29(1),
               29(2), 29(3) and 29(4) of the Regulations for Judicial Officers in the
               Lower Courts are declared to be inconsistent with the Constitution
               and invalid.

                         (J)  Regulations 26(17), 28(4), 28(5) and 29(9) of the Regulations for
               Judicial Officers in the Lower Courts are declared to be inconsistent
               with the Constitution and invalid.

               4.   The order in paragraph 3(E) concerning section 9(4) of the Magistrates'
          Courts Act 32 of 1944 is suspended for a period of 12 months from the
          date of this order.  The other orders in paragraph 3 shall come into force
          on the date of this order, and shall be prospective only.

               5.   The orders for costs made in paragraphs III(6) and IV(4) of the High Court
          order are not set aside and remain in force. 
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               6.   No order is made as to the costs of the appeal and the application for leave
          to appeal.

Langa DCJ, Ackermann J, Kriegler J, Madala J, Mokgoro J, O'Regan J, Sachs J, Yacoob
J, Du Plessis AJ and Skweyiya AJ concur in the judgment of Chaskalson CJ.�                              
                   For the first appellant and second respondent:    BH Pieters and WA Smit instructed
by
                                                  Naude Rademeyer & Joubert, Pretoria
                                                  and Laubscher Attorneys, Pretoria.

                                             For the second and third applicants:         KS Tip SC, GI Hulley and 
H Maenetje
                                             instructed by the Legal Resources
                                             Centre, Johannesburg.

                                             For the first and fourth respondents:        HJ Fabricius SC and SM 
Lebala
                                             instructed by the State Attorney,
                                             Pretoria.

                                        For the intervener:                     MJD Wallis SC, AA Gabriel and M Du
                                        Plessis.

�Schedule   Regulations 26, 27, 28 and 29
Regulation 26
     (1)  If a magistrate is accused of misconduct, the Commission may appoint a magistrate or a
person
     (hereinafter called the investigating officer) to conduct a preliminary investigation and to 
obtain
     evidence in order to determine whether there are any grounds for a charge of misconduct 
against
     the magistrate: Provided that, if the Commission is of the opinion that there is prima facie
     evidence to support the charge, the Commission may charge the magistrate concerned in 
writing
     with misconduct without the said preliminary investigation.
     (2)  After the conclusion of the preliminary investigation referred to in subregulation (1), the
     investigating officer shall recommend to the Commission whether or not the magistrate
     concerned should in his opinion be charged, and if so, what in his opinion the contents of the
     charge concerned should be.
     (3)  If the Commission is of the opinion that there are sufficient grounds for a charge of 
misconduct
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     against the magistrate concerned, the Commission may, in writing, charge the magistrate 
with
     misconduct.
     (4)  A charge referred to in subregulation (1) or (3) shall contain or shall be accompanied by 
a
     direction calling upon the magistrate charged to send or deliver within a reasonable period
     specified in the direction to a person likewise specified, a written admission or denial of the
     charge and a written explanation regarding the misconduct with which he is charged.
     (5)  If the magistrate charged admits that he is guilty of the charge, he shall be deemed to 
have been
     found guilty of misconduct as charged.
     (6)  If the magistrate charged in terms of subregulation (1) or (3)  
               (a)  denies the charge; or
               (b)  fails to comply with the direction referred to in subregulation (4),
          the Commission shall appoint a magistrate or person (hereinafter called the presiding 
officer) to
     preside at the investigation, and a magistrate or person to lead evidence: Provided that the
     Commission may dispense with the appointment of a presiding officer and establish a 
committee
     to conduct the investigation, in which case a reference in this regulation to 'presiding officer'
     shall be deemed to be a reference to such a committee.
     (7)  The magistrate or person who leads the evidence contemplated in subregulation (6) 
may, for the
     purposes of the investigation  
               (a)  summon any person, who, in his opinion may be able to give material information
          concerning the subject of the investigation, or who he suspects or believes has in his
          possession or custody or under his control any book, document or object which has any
          bearing on the subject of the investigation, to appear before the presiding officer at the
          time and place specified in the summons, to be questioned or to produce such book,
          document or object;
               (b)  retain a book, document or object referred to in paragraph (a) for the duration of 
the
          investigation;
               (c)  lead evidence and arguments in support of the charge and cross-examine 
witnesses; and
               (d)  call upon and administer an oath to or accept an affirmation from any person 
present at
          the investigation who was or might have been summonsed in terms of paragraph (a), and
          question him and order him to produce any book, document or object in his possession
          or custody or under his control that he suspects or believes to have a bearing on the
          subject of the investigation.
     (8)  The law relating to privilege, as applicable to a witness summonsed to give evidence in 
a civil
     trial before a court of law or to produce a book, document or object, shall mutatis mutandis 
apply
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     in relation to the examination of, or the production of any book, document or object to the
     presiding officer by, any person called as a witness in terms of this regulation.
     (9)  At an investigation the magistrate charged shall have the right   
               (a)  to be personally present, to be assisted or represented by another person, to give
          evidence and, either personally or through a representative   
                         (i)  to be heard;
                         (ii) to call witnesses;
                              (iii)     to cross-examine any person called as a witness in support of the 
charge; and
                         (iv) to have access to documents produced in evidence;
               (b)  notwithstanding a denial or failure by him referred to in subregulation (6), to admit 
at
          any time that he is guilty of the charge, whereupon he shall be deemed to be guilty of
          the misconduct as charged; and
               (c)  if the misconduct with which he is charged amounts to an offence of which he was
          convicted by a court of law, to show cause why, in his opinion, he is not guilty of
          misconduct.
     (10) At an investigation the presiding officer has, at the commencement of the proceedings 
or later,
     the right to require from the magistrate charged a full explanation of his defence on the 
charge
     and to question him in clarification about that.
     (11) After the conclusion of the investigation, the presiding officer shall notify the 
Commission and
     the magistrate charged of his finding and recommendation and supply a copy of the minutes
to
     the Commission.
          (12) (a)  The recommendation of the presiding officer will be to the effect that the 
magistrate
          charged be found guilty or not guilty by the Commission of the misconduct as charged.
               (b)  If the presiding officer recommends that the magistrate charged be found guilty of 
the
          misconduct as charged, or if the magistrate charged admits that he is guilty of the
          charge, the presiding officer or the magistrate charged, as the case may be, shall state or
          furnish to the Commission any aggravating or mitigating circumstances, as well as any
          written comment by the magistrate charged.
     (13) The Commission may, for the purposes of the determination of aggravating or 
mitigating
     circumstances, request any information from any person or officer in the Public Service.
     (14) After consideration of the relevant documents, the Commission shall make a 
recommendation
     to the Minister and submit to him, together with its recommendation, all the relevant 
documents
     with regard to the investigation, as well as the finding and recommendation of the presiding
     officer: Provided that if the magistrate charged lodges representations in terms of 
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subregulation
     (15), any recommendation or documents relating to aggravating or mitigating circumstances
     shall not be submitted to the Minister until the Commission has made a finding regarding the
     representations of the magistrate charged.
     (15) If the magistrate charged is found guilty of misconduct by the presiding officer, the 
magistrate
     charged may, if he feels aggrieved because of the finding of the presiding officer, address 
his
     representations to the Commission in writing within 21 working days after conviction, giving
     his grounds of his representations, and he shall forward a copy of this notice of 
representation,
     together with his grounds of representations, to the presiding officer.
     (16) Within 21 working days after receipt of the notice of representations referred to in 
subregulation
     (15) the presiding officer shall forward his reasons for conviction to the Commission.
     (17) If the magistrate charged is found guilty or has admitted that he is guilty, and the 
Minister does
     not suspend or relieve him from office for misconduct the Minister may impose one or more 
of
     the following sentences:
               (a)  Caution or reprimand him;
               (b)  withhold his translation to a higher salary scale or promotion to a higher post for a
          period not exceeding five years;
               (c)  transfer him to other headquarters;
               (d)  impose a fine not exceeding R10 000 on him;
               (e)  postpone his decision under paragraphs (a) to (d), with or without conditions, for a
          period of 12 calendar months.
     (18) A person summonsed as witness to appear before a presiding officer for the purposes 
of
     attending the investigation referred to in subregulation (6) shall receive allowances in 
accordance
     with the tariff of allowances prescribed by Government Notice No. R. 2596 of 1 November 
1991
     as if he was a witness in criminal proceedings.
     (19) A summons shall be issued on a form prescribed by the Commission and shall be 
served in a
     way determined by the Commission. 
     (20) The investigation shall take place in camera unless the presiding officer orders 
otherwise.
     (21) Evidence obtained during the preliminary investigation referred to in subregulation (1) 
which
     is not disputed by the magistrate may be admitted at the investigation referred to in 
subregulation
     (6).
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Regulation 27
     (1)  The Minister or the Commission may order that an investigation be held into the capacity
of a
     magistrate to carry out his duties of office efficiently. 

     (2)  An investigation referred to in subregulation (1) shall be held as soon as possible by a 
magistrate
     or any person designated by the Minister or the Commission and such magistrate or person 
shall
     have the powers referred to in regulation 26 (7). 
     (3)  The magistrate with regard to whom the investigation referred to in subregulation (1) is 
to be
     held   
               (a)  shall in writing be informed by the person who is to conduct the investigation of the
          date, time and place of the investigation; and 
               (b)  shall have the right   
                         (i)  to a statement in writing of the grounds upon which it is alleged that he does 
not
               have the capacity to carry out his duties of office in an efficient manner; 
                         (ii) to be present at the investigation; 
                              (iii)     to be assisted or represented by another person; 
                              (iv)      to testify; and 
                         (v)  either personally or through a representative, to   
                                        (aa)      be heard; 
                                        (bb)      call witnesses; 
                                        (cc)      cross-examine any person who is called as a witness in support
of the
                         said allegations; and 
                                        (dd)      have access to documents which were produced as evidence. 
     (4)  The magistrate in respect of whom the investigation is held, shall answer relevant 
questions of
     the person who conducts the investigation. 
     (5)  After completion of the investigation referred to in subregulation (1) the person who 
conducted
     the investigation shall make a finding and inform the magistrate concerned and the 
chairman of
     the Commission of the finding. 

Regulation 28
     (1)  If the person who conducts the investigation in terms of regulation 27 finds that the 
magistrate
     concerned does not have the capacity to carry out his duties of office in an efficient manner  

               (a)  he shall furnish the magistrate concerned with a statement, in writing, of his 
finding and
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          the reasons for the finding; and 
               (b)  he shall forward without delay to the chairman of the Commission, the record of 
the
          proceedings of the investigation and all documentary evidence or certified copies thereof
          admitted at the investigation, as well as a written statement of his reasons for the finding
          and any observations on the case which he may desire to make. 
     (2)  The magistrate concerned may, within 10 working days after the date on which he was 
notified
     of the finding, submit to the chairman of the Commission written comment regarding the
     findings and the reasons therefor. 
     (3)  The chairman of the Commission shall forward to the Minister any documents regarding 
the
     investigation, together with the comment of the magistrate referred to in subregulation (2), if
     any, and the recommendation of the Commission. 
     (4)  The Minister may personally order that a further investigation be conducted into the 
magistrate's
     capacity to carry out his duties of office. 
     (5)  The Minister shall without delay inform the chairman of the Commission and the 
magistrate
     concerned of his decision. 

Regulation 29
     (1)  The Minister or the Commission may order that an investigation be held regarding the 
removal
     of a magistrate from office on account of continued ill-health. 
     (2)  The Minister or Commission shall before the commencement of the investigation 
referred to in
     subregulation (1) inform the magistrate of the investigation. 
     (3)  The magistrate in respect of whom the investigation referred to in subregulation (1) is 
conducted,
     shall without delay after receipt of the notice of the investigation submit a medical report 
from
     a medical practitioner of his own choice to the Minister or the Commission, as the case may 
be. 
     (4)  The Minister or Commission may order that the magistrate subject himself to a medical
     examination by a medical practitioner designated by the Minister or Commission, whereafter
the
     medical practitioner shall submit a medical report to the Commission 
     (5)  The costs of the medical examinations referred to in subregulations (3) and (4) shall be 
paid by
     the State. 
     (6)  After considering the medical report, together with any relevant information, the 
Commission
     shall make a recommendation to the Minister. 
     (7)  The Commission shall provide to the magistrate concerned a copy of its 
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recommendation
     referred to in subregulation (6), together with a copy of the medical report referred to in
     subregulation (4). 
     (8)  The magistrate may within 15 days after receipt of the recommendation and medical 
report
     referred to in subregulation (7), submit written comment thereon to the Minister. 
     (9)  The Minister shall consider the medical reports and the recommendation of the 
Commission and
     make a final decision.
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